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CASES 

IN 

PRIVY COUNCIL 

ON appeal from 

®aat Sittrua. 


THAKUR UMED SINGH and Another . . Appellants: 

AND 

SOBHAG MAL DHADHA and Another . . Respondents. 

' ON APPEAL FROM THE COURT OF THE CHIEF 

COMMISSIONER, AJMER-MERWARA. 

Procedure — Arbitration—Agreement to refer Suit—Application to Court 
—Signature of Parties not necessary—Code of Cii'H Procedure {Act 
V. of 1908), Sched. IT., s. 1. 

All the parties to a suit, including a minor , party by his guardian 

ad litem, signed an agreement to refer the matters in difference 

to arbitrators. An application to the Court for an order of feTerence 

was filed under s. 1 of Sched. II. of the Code of Civil Procedure, 

^ \ 

1908. The parties, including the guardian, having appeared before 
the judge and produced the agreement, an order was made:— 
Held, that it was not necessary under the above section that the 
application should be signed by the parties, and that the order 
was properly made. 

Appeal by special leave from a judgment of the officiating Chief 
'Commissioner of Ajmer-Merwara (May 23, 1912). 

The judgment appealed from set aside an award in proceedings 
in which the matters in difference in a suit had been referred to 
-arbitration l)y the trial judge, under the Code of Civil Procedure, 

* Present-. Viscount Haldane, Lord Parmoor, Lord Wrenbury, 
Sir John Edge, and Mr. Ameer Ali. 
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190^, Sclied. II., s. 1. The ground of the decision was that the 
application for the order of reference was not signed by the 
guardian ad litem of one of the parties who was a minor. It 
appeared tliat all the i)arties. including the minor by his guardian 
ad litem, Iiad signed an agreement to refer which was produced to 
the judge upon the hearing of the application, and that all the 
parties, including the guardian, had been present in Court upon 
the application. The facts in connection with the proceedings 
are fulh' stated in the judgment of their Lordships. 

191S. Oct. 19. Duhe, for the appellants. Sect. 1 of Sched. IT- 

of the Code of Civil Procedure. 1908, does not reci'uire that the 
parties should sign an application under that section. It is only 
necessary that all the parties should agree. All the requirements 
of the section were satisfied in the present case. The decree of the 
trial judge giving effect to the award was. under Sched- II., s. 16, 
of the Code, final and not subject to appeal or revision: Ghulam 
Jilani v. Muhammad Hussan{\) \ Ha^israj v. Sundar LaL(2') 
In any case there was no ground entitling the officiating Cliief 
Commissioner, under s. 114 and Order xlvii., r. 1, of the Code, 
to review the judgment of the Chief Commissioner. 


The respondents did not appear. 

# 

Nov. 2. The judgment of their Lordships was delivered by 

Viscoi'.NT Haldank. In this appeal the question is whether 
the officiating Chief Commissioner of Ajmer-Merwara has properly 

set aside the award in certain arbitration proceedings. The 
iesp(»ndents had brought a suit to recover from the appellants 
Rs. 88.320 alleged to he due iituler a mortgage. The appellant 
first on the record is the father of the second apiiellant. who was at 
llie time of the i)r(>ceedi.ngs a minor. The trial j-udge appointed 
one lllnir Singh guardian ad litem of this minor appellant. Before 
he trial came on all the parties entered into an agreement to refer 
the questions in <lispute to two arbitrators and, in the event of 
these differing, to an umpire. The agreement was signed by the 
appellants and respondents each with bis own hand, excepting in 


(1) (1901) l..k. 29 Iml.Ap. 51. 




I..U. 35 liul.Ap. 88, at p. 97. 
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the case of the minor appellant, on whose behalf it was signed by 
the guardian ad litem. An application to the Court for an order 
of reference was filed. The parties appeared before the trial judge 
and produced the agreement. The guardian ad litem was present 
in Court and was a party to the application. The trial judge 
thereupon made an order of reference. The arbitrators differed, 
and the parties then concurred in an application to refer the dis¬ 
pute to the umpire, and an order was made accordingly. The um¬ 
pire made an award allowing the respondents* claim to the extent 
of Rs. 17,510 only. This award was filed in Court. The respon¬ 
dents, being dissatisfied with it applied to the trial judge under 
the provisions of s. 15 of the Second Schedule of the Code of 
Civil Procedure, 1908, to set aside the award. The trial judge 
refused the application. He held that all the parties to the suit, 
including the guardian ad litem, had been consenting parties to the 
application, and further that there w'as no ground for the objec¬ 
tions made on the merits to the award. The order was made under 
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V. 

SOBHAG 

Mal 

Dhadha. 
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s. 16 of the Second Schedule to the Code already referred to. This 

t 

section provides that: *'(!.) Where the Court sees no cause to 
remit the award or any of the matters referred to arbitration for 
reconsideration in manner aforesaid, and no application has been 
made to set aside the award, or the Court has refused such 
application, the Court shall, after the time for making such appli¬ 
cation has expired, proceed to pronounc.e judgment according 
to the award. (2.) Upon the judgment so pronounced a deci^,,-'' 
shall follow, and no appeal shall lie from such decree, exc^ in 
so far as the decree is in excess of, or not in accordance with, 


the award-” 

The respondents then presented an application to the Chief 
Commissioner under s. 115 of the Code Procedure|J908.jfj!i'^ 

This section provides that “The HieMCourJmay call ^^;*klie ^ 
record of any case which has been d(^«d C(5lid^^brdi-^^^ 

nate to such High Court, and in'^^ich^Qli^jjeafliftJh^mo^^ijii^ 
if such subordinate Court appears(a)^o 

tion not vested in it by law, or (b) lo exercise a 

jurisdiction so vested, or (c) to have actA'^n^ffie exercise of its 
jurisdiction illegally or with material irregul^ty, the High Court 
may make such order as it thinks fit.” 
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The Chief Commissioner dismissed the application. He held that 
the point taken that the application to the Court for reference to 
arbitration was not signed by the guardian ad litem was not a good 
one, having regard to the fact that the agreement itself was signed 
by all parties concerned. Moreover, he thought that it was for 
the minor or his guardian, and not for the applicants, to raise such 
an objection. Me also held that even if an agreement or compro¬ 
mise entered into on behalf of a minor without the leave of the 


Court was voidable against all parties other than the minor, that 
did not make it necessarily void against the minor. As to the 
merits, he was of opinion that there was nothing in the case made 
for the applicants, the present respondents, based on misconduct 
or irregularity on the part of the arbitrators and umpire. 

The respondents then applied to the Court of the Chief 
Commissioner for a review of this order, relying on s. 114 of the 
Code, which, subject to such conditions and limitations as may 
be prescribed, allows a person aggrieved to apply for a review of 
any decree or order from which no appeal is allowed by the Code, 
and relying also on Order xlvii., r. 1, of the First Schedule to 
this Code, which provides that he may apply for such review 
on "tlie discovery of new and important matter or evidence which, 
after the exercise of due diligence, was not within his knowledge 
and could not be produced by him at the time when the decree was 
passed or order made, or on account of some mistake or error ap¬ 
parent on the face of the record, or for any other sufficient reason.*’ 

These rules arc. under s. 121 of the Code, to have effect as if 
enacted in it, until altered as the Code provides. 

This application for review was heard, not by Sir Elliot Colvin, 
the Chief Commissioner, but by Mr. Stratton, who was officiating 
in his absence. The appellants were not represented on this hearing. 
The main point urged was that in dismissing the application for 
review the High Court was in error in regarding the omission to 
sign the application for arbitration by the minor or his guardian 
as unim[)ortant and as covered by the agreement which all the 
parties had signed. The officiating Chief Commissioner acceded 
to the ai)pHcation. and set aside the whole of the arbitration pro¬ 
ceedings, on the ground, apparently, that this error in tlie pro¬ 
ceedings, though technical only, was fatal. The only other 
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arguments before him appear to have been that even if the umpire 
had proper jurisdiction his action was illegal, because he opened 
the case de novo, whereas all he had to do was to consider the 
points on w'hich tiie arbitrators had failed to agree, and because 
he had not taken evidence although he called for it. 

Their Lordships have had to hear the appeal ex parte, as the 
respondents, the plaintiffs in the S'uit, did not appear on the appeal, 
but they have examined close!)' the documents and the various 
judgments in the Courts below. They are of opinion that the 
decisions of the trial judge and of the Chief Commissioner were 
right and ought not to have been interfered with by the acting 

o o 

Chief Commissioner. 

In the first place the Second Schedule to the Code of Civil 
Procedure, which provides by s. 1 that where the parties to a 
suit have agreed that the matter in difference shall be referred 
to arbitration they may apply in writing to the Court for an order 
of reference, does not require that the writing should of necessity 
be signed. As the guardian in this case was in Court and assented 
to the application it is plain that no injustice has arisen. They 
think, therefore, that there is no substance in the technical objec¬ 
tion relied on. Nor can they find any defect on the face of the 
award, or anv misconduct of the arbitrators or umpire, or con- 
cealment of facts by any of the parties, which would bring the 
case within those provisions in the Second Schedule which might 
enable the Court to set it aside. They have according^ arrived 
at the conclusion that the acting Chief Commissioner w^as not 
justified in interfering with the order refusing revision made by 
the Chief Commissioner, 

They are, therefore, of opinion that the appeal should he 
allowed with costs here and in the Courts below, and they wall 
humbly advise His Majesty to that effect. 

Solicitors for appellants: Barrozv, Rogers & Nevill. 
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AKXJLLA DAWOOD, SONS & CO. . . - Respondents. 

^ov. 3. ' 

ON AP1»EAL FROM THE CHIEF COURT OF LOWER BURMA. 


Contract—Sale of Shares—Breach by Buyer—Measure of Damages — 
Rise in Value after Breach—Indian Contract Act (IX. of 1872), s. 73. 

Under a contract for the sale o£ shares in a company the measure 
of damages upon a breach by the buyer is the difference between 
the contract price and the market price at the date of the breach, 
with an obligation on the part of the seller to mitigate the damages 
I)y getting the l)est price he can upon that date. If the seller 
retains the shares after the breach he cannot recover from the 
buyer any further loss if the market falls, nor is he liable to have 
the damages reduced if the market rises. 

Sect. 73 of the Indian Contract Act. 1872, is merely declaratory 
of the common law as to damages. 

Appeal from a judgment and decree of the Chief Court of 

Lower Burma (July 24, 1913) affirming the judgment of Ormond 
J. of that Court. 

By SIX contracts made between April and August, 1911, the 
respondents bought and the appellant sold, at various prices, 
23,500 shares in the P.rilisli Burma Petroleum Company, Limited, 
to be delivered anti paid for on or before December 30, 1911. The 
contracts contained a clause providing that in default of payment 
the seller should have the option to resell the shares. The 
shares were tendered on December 30, 1911, hut the respondents 
declined to take delivery or pay for them. At the market price 
for sales upon that day, namely, 4s. 3</. a share, the 23,500 shares 
would have realized Rs. 109,218 less than their price under the 
contracts. The appellant gave the respondents written notice of 
his mlention to sell the shares against them. No sale, however, 
was made until February 28. 1912; all the shares were sold at 

varioustimeshetweenthatdateand August, 1912. By these sales 

the appellant realized more than if he had sold upon December 30. 

* Present-. Viscount H.\Ln.\NE, Lord Wrknbury, Sir John Eih'.k. 
and Mr. Amkkr Am. 
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1911, namely, a sum only Rs. 79,862 less than the price under the 
contracts. 

The facts are more fully stated in the judgment of their Lord- 
ships. 

In March, 1912, the appellant sued the respondents in the Chief 
Court for damages for breach of contract, claiming Rs. 109,218. 
The respondents contended that the appellant was only entitled 

to recover Rs- 79,862. 

The suit was tried by Ormond J., who gave judgment for the 
appellant for Rs. 79,862 only on the ground that the appellant 
having elected to exercise the right of resale given under the con¬ 
tracts was bound to give the respondents the benefit of the prices 
obtained. The Chief Court in its appellate jurisdiction (Hartnoll, 
acting Chief Judge, and Young J.), while differing from the 
above view of Ormond J., affirmed his decision upon the ground 
that the respondents were entitled to the benefit of the prices 
actually obtained in mitigation of damages. 

1915. Oct. 22. Sir Erie Richards, K,C.. and F. J. Coif man, f-or the 
appellant. The case is governed by s. 73 of the Indian Contract 
Act (IX. of 1872), which, however, is merely declaratory of the 
English common law as to damages for breach of contract. The 
measure of damages is the difference in the market price of the 
shares at the date of the breach under the contract; the respon¬ 
dents are not entitled to the benefit of the higher prices obtained 
when the sales actually took place. Any increase or decrease in the 
price after the breach was a matter which only concerned the 
appellant. The decisions relied on by the Chief Court, such as 
Brace v- Colder{\), were cases with regard to contracts of a con¬ 
tinuing character and are distinguishable. Pott v. Flafher{2), 

which was referred to, is in the appellant’s favour. The clause 
in the contracts giving the appellant an option to sell did not 
alfect the appellant’s right to damages, but merely provided a 
summary method of ascertaining the loss at the date of the breach. 
The sales were not in fact made in accordance with the clause. 
[Williams Brothers v. AgiusiZ) was also referred to.] 

F. Dodd, for the respondents. A decision against the respondents 

(1) [1895] 2 Q.B. 253, (2) (1847) 16 L.J. (Q.B.) 366. 

(3) [1914] A.C. 510, at p. 520. 
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vvoukl infringe tlie cardinal rule rs to clamaj^es for breach of con¬ 
tract. namely, that the plaintiff is entitled to the damages which he 
has suffered b} reason of the breach : IVcr/hcin: v. ChiiOniimi Pally 
Oo.( 1) It was the duty of the appellant to mitigate the damages., 
atul having !)}• holding the shares obtained higher prices he cannot 
obtain damages on the basis of the price at the date of the breach. 
I'urther. the appellant had an option under the contracts to sell 
and elected to do so. The time at which the sales took place was 
suspended owing to negotiatif)ns. but they in fact were made under 
the appellant’s nfitice and he is bound bv them. The Indian 

w 

Contract Act, 1872, does not refer expressly to the market price at 
the date of breach as the Sale of Cioods Act. 1893. does. 


Nov. 3. The jiulgment of their Lordships was delivered by 

I-ok£> \r\ kKMti'KV. Under six contracts niatle at various vlales 
between April and August. 1911, the plaintiff (the appellant) 
was seller to the defendants of certain 23,500 sliares at prices 
amounting in the aggregate to Ks. 184,125.10. The date for deli- 
\ery was Deceniher 30, 1911. The contract notes contained a term 
])roviding that in the event of the buyer not making pavment on 
the settlement day tlie seller should have the option of reselling 
the shares by auction, and any loss arising should be recoverable 

from the buyer. In some cases the words ran. “by auction at 
the Exchange at the next meeting.” 

By Deceniher 30 the shares had fallen largely in value. On that 
day the vendor tendered the shares and asked payment of the price, 
adding, “Failing compliance with this request by to-day our client 
ill be forced to sell the said shares l>y public auction on or about 
the 2nd proximo, responsihle for all losses sustained thereby.” 
The purcliasers did not pay the sum demanded. They set up a 
contention that the seller was indebted to tliem on another 
transaction, and they sent cheques for the differential sum of 
Rs.75.925.1(), and called for a transfer of the shares. On January 
2. 1912, the seller repudiated the claim to a set-off, and repeated. 
We have now to give you notice that our client intends to resell 
these sliaies and to institute a suit against vou for the recovery' of 
any loss whicli may result from that course.” The purchasers 

(1) 119111 A.r. 301. at p. 307. 
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stopped payment of the cheques, and nothing turns upon the fact 
that they were given. 

Negotiations ensued between the parties which extended to 
l ebruary 26, 1912. On that day the seller, by his agents, wrote 
to the purchasers a letter as follows: “We are instructed by 
Mr. A. K. A. S. Jamal that he has not hitherto taken any steps to 
enforce his claim against you for failing to pay for and take deli¬ 
very of 23,500 shares in the British Burma Petroleum Company, 
Limited, at your request, in order that his claim might, if possible, 
be settled. It now appears that no active steps are being taken to 
settle the matter but that much time is being lost- Our client will 
therefore now proceed to enforce his rights by suit unless the sum 
of Rs. 1,09,219.6 is paid to him by way of compensation before the 
end of this week. The amount claimed is arrived at by deducting 
Rs.74,906.4, the value of 23,500 shares at 45‘.3tf., from Rs. 1,84.125. 

10, the agreed price of the shares ” The 45.35. a share there men¬ 
tioned was the market price of the shares on December 30. 

On March 22 the seller commenced a suit to recover Rs. 1,09,218, 
12 as damages for breach measured by the difference between the 
contract price of the shares and their market price (45.35. a share) 
on the date of the breach, December 30, 1911. This is (with a 
trifling variance) the same sum and arrived at in the same way 
as the. Rs. 1,09,219.6 mentioned in the letter. 

Immediately after the letter of February 26, 1912, namely, on 
February 28, the seller commenced to make sale of the shares. 
He sold them all at various dates from Febiuiary 28 onwards. 
In one case the sale was at less than 45'.35. (namely, at 45-.). In 
one case it was at 45.35. In every other case it was at a higher 
price. 

The decision under appeal is one which gives the purchaser the 
benefit of the increased prices which the shares realized, by giving 
him credit in reduction of the damages for the increased prices in 
fact realized over the market price at December 30, the date of 
the breach. The appellant contends that this is wrong. 

Their Lordships will first deal with the contractual term as to 
resale. Upon breach by the purchaser his contractual right to 
the shares fell to the ground. There arose a right to damages, and 
the stipulation in question was in their Lordships’ opinion only a 
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stipul^ti^Ahat the seller might, if he thought ht. liquidate the 
(tarhages by ascertaining the value of the shares at the date of the 
jAMALji/V^^^'^^^^^h by an auction sale as specified. Tf the seller availed himself 
. . of that ootion he was not selling <lhe p 
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ption he was not selling .the purchaser’s shares with a 
consequential obligation If) account to him for the price, but was 
selling shares belonging to the seller which the purchser ought to, 
but failed to, take up and pay for in order to ascertain what was 
the loss arising by reason of the purchaser not completing at the 
contract price- Their Lordships are unable to agree with the origi¬ 
nal judge that the plaintiff’s letters of December 30 and January 2 
amounted to an election to take a measure of damages to be arrived 
at by a resale. Moreover, there never was any sale by auction 
under the option. Nothing turns upon this provision as to resale. 

The question therefore is the general question and may be stated 
thus: In a contract for sale of negotiable securities, is the measure 
of damages for breach the difference between the contract price 
and the market price at the date of the breach—with an obligation 
f>n the part of the seller to mitigate the damages bv getting the 
best price he can at the date of the breach—or is the seller bound 
to reduce the damages, if he can, by subsequent sales at better 


prices? If he is, and if the purchaser is entitled to the benefit 
of subsequent sales, it must also be true that he must bear the 
burden of subsequent losses. The latter proposition is in their 
Lordships’ opinion impossible, and the former is equally unsound. 
Tf the seller retains the shares after the breach, the speculation 
as to the way the market will subsequently go is the speculation of 
the seller, not of the buyer; the seller cannot recover from the buy¬ 
er the loss below the market price at the date of the breach if the 


market falls, nor is he liable to the purchaser for the profit if the 
market rises. 


It is undoubted law that a plaintiff who sues for damages owes 
the duty of taking all reasonable steps to mitigate the loss conse¬ 
quent upon .the breach and cannot claim as damages any sum which 
is due to his own neglect. Hut the loss to be ascertained is the loss 
at the date of the breach. Tf at that date the plaintiff could do 
something or did something which mitigated the damage, the 
defendant is entitled to the benefit of it. Staniforth\.LyaU{\'\ is 

(1) (1830) 7 Bing. 169. 
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an illustration of this. But the fact that by reason of the. loss of 
the contract which the defendant has failed to perform the plaintiff 
obtains the benefit of another contract which is of value to him/ 
does not entitle the defendant to the benefit of the latter contract: 

V. M'^hytc{l) ; Bradhurn y. Great Westei^ Railway(2) \ 
Jcbscn V. East and West India Dock Co.(3). 
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The decision in Rodocanachi v.MUbiirn{A) ^ that market value at 
the date of the breach is the decisive element, was upheld in the 
House of Lords in Willianis Brothers v. (5) The breach in 

Rodocanachi v. (4) was a breach by the seller to deliver, 

but in their Lordships’ opinion the proposition is equally true 
where the breach is committed by the buyer. 

The respondents further contend that ss. 73 and 107 of the 
Indian Contract Act. or one of them, are in their favour. As re¬ 
gards s. 107 their Lordships are unable to see that it has any appli¬ 
cation in the present case. It deals with cases in which a seller has 
a lien on goods or has stopped them in transitu. The section follows 
upon sections dealing with those subject-matters. The present case 
is not one which falls under either of those heads. The seller was 
and remained the legal holder of the shares. As regards s. 73 it is 
but declaratory^ of the right to damages which has been discussed 
in the course of this judgment. 

Their Lordships find that upon the appeal the officiating Chief 
Judge rested his judgment on a finding that the seller red-uced his 
loss by selling the shares at a higher price than obtained at the date 
of the breach. This begs the question by assuming that loss means 
loss generally, not loss at the date of the breach. The seller’s loss 
at the date of the breach was and remained the difference between 
contract price and market price at that date. When the buyer 
committed this breach the seller remained entitled to the shares, 
and became entitled to damages such as the law allows. The first 
of these two properties, namely, .the shares, he kept for a time and 
subsequently sold them in a rising market. His pocket received 
benefit, but his loss at the date of the breach remained unaffected. 

Their Lordships will humbly advise His Majesty that this appeal 


CD (1838) 4 Bing. N.C. 272. (3) (1875) L.R. 10 CP. 300. 

(2) (1874) L.R. 10 Ex. 1. (4) (1886) 18 Q.B.D. 67. 

(5) [1914] A.G. 510. 
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ought to ht allowed, and the orders in the original Court and in the 
Appeal Court diseharged, and judgment entered for the plaintiff 
aecording to his plaint, and that the respondents ought to pay the 
costs in the Courts below and of this appeal. 

.Solicitors for appellant: Arnold &• Son. 

Solicitors for respondents: Brainall cV U'hitf. 


I’.IIL'PENDRA KRISHNA CHOSE & Anothkk . Appi-llants; 


Axn 

.\MARENI)KA NATH DEV and Anothkk . . Respondents. 
ON AITEAL FROM THE HIGH COURT IN BENGAL. 


Hindu LazK.—\\-ill—Executory Heviu'—W 'idoze Executrix—Authority to 
adopt—Gift . oz’cr in Default—Festing of Estate—Period of 

Distribution—Indian Succession Act (A', of 1805), s. 111. 

A licngali Hindu by his will apiKiintcd his wife his sole executrix 
and, after authorizing her to adopt a son, iirovidcd, “in case of 
death of an adopted son 1113 ’ said wife shall adopt one after another 
live sons in succession. If n\v said wife dies without adopting a 
son, or if such adopted stm predeceases her without leaving any 
male issue, m.v estate after the death of my said wife shall pass 
to the sons of my sister Srimali Beiiodini Dassi who may be living 
at my death.*’ The testator was survived \iy his wife; she adopted 
a son who died without issue, and the wife died without making 
a further adoption:— 

hi eld, that the estate vested in the widow as executrix during 
her life, and that the executory devise to the testator’s nephews, 
was valid according to Oayahhaga law; further, that the devise 
to the nephews was not affected by s. Ill of the Indian Succession 
Act, 1865. since the will clearly provided that the period of dis¬ 
tribution should Ite upon the death of the widow, and that section 
should be applied strictly to cases coming within its scope. 

Appeal from a judgment and decree of the High Court (Nov- 
ember 23, 1913) affirming a judgment and decree of Fletcher J. 
(June 19, 1912). 


* Present'. Viscount Hai.dank, Loru Pahmoor, 
Sir John Eix'.k, and Mr. Amekr Ali. 


T-orp Wrf.nrury. 
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The appeal related to the will of Herumbo Nath Ghose, a Hindu 
inhabitant of Calcutta, governed by the Dayabhaga school. 

The testator appointed his wife as his sole executrix and, after 
giving her authority to adopt, provided in the terms set out in the 
head-note and in the judgment. The testator died on November 10, 
1907, without issue, leaving him surviving his wife, his mother, 
and the respondents, namely, the two sons of Srimati Benodini 
Dassi, the testator’s sister. On August 3, 1909, the widow adopted 
a son, who died an infant and unmarried on March 11, 1910. 
A few days after, namel}’, on March 16, 1910, 'the widow also 
died. 

On March 30, 1910, the testator’s mother instituted the present 
suit against the respondents. She claimed the estate as heiress 
of the adopted son and contended that the gift over in favour of 
the testator’s nephews (the respondents) was void and inoperative 
in law. The plaintiff died pending the hearing of the suit, which 
was revived in the name of the nearest reversionary heir of the 
adopted son. 

The suit was heard by Fletcher J., who on June 19, 1912, delivered 
judgment in favour of the defendants, the present respondents. 

I 

The learned judge was of opinion that it was competent to a Hindu 
testator to regulate the course of devolution of his estate after his 
death provided that he kept within the limits laid down by the 
. law: that the creation of the interest given to the respondents 
was not in any way repugnant to Hindu law ; and that it did not 
offend against the provisions of s. Ill of the Indian Succession 
Act, 1865, and w^as expressly authorized by s. 107 of that Act. 

The substituted plaintiff appealed, but having died pending 
the hearing, the present appellants, his legal representatives, were 
substituted in his place. 

The High Court in its appellate jurisdiction (Sir Lawrence 
Jenkins C.J. and Woodroffe J.), by a judgment delivered on 
November 28, 1913, dismissed the appeal. The leamed Chief Jus¬ 
tice was of opinion that the bequest in favour of the respondents 
was valid; that its effect was not to divest an estate which had 
already vested in the adopted son, but that the latter took a limited 
estate subject to a gift over to the respondents; and that there 
was nothing in the law by which the parties were govemed which 
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made a bequest of a legacy or of an estate upon a future contingent 
event invalid. Woodroffe J. concurred. 

The proceedings in the appeal are reported at 1. L. R. 

41 Calc. 642. 


4^ I 

f • 

Amarendra 
Nath Dey. 


1915. Oct. 19. 20. Sir R. Finlay, K.C., Upjohn, K.C., Sir WC 

Garth, and Dunne, for the appellants. There was no gift, either 
express or implied, to the widow or to the adopted son. The 
estate went to the adopted son by inheritance and not by devise 
and could not subsequently he divested. According to Hindu law 
the succession vests immediately upon the death of the last owner 
and cannot remain in abeyance; a gift of a contingent executor}^ 
devise not preceded bv a prior gift is unknown to that law and 
invalid. The law as to devises by Hindu wills is based upon the 
Hindu law as to gifts, and a gift in future is invalid. [Sreemutiy 
Soorjecntoncy Dosscc v- Denobundoo ; Bhoobuni 

Moyec Delia w. Ram Kishorc Acharj{2) \Bcer Pertab Sahcc y.Raj- 
ender Pertab Sahcc{?t) ; Tagore Ca.yc(4) ; Kally Prosonno Ghosc 
\,Gocool Chunder Miitcr{S) ; Bai Motivahoo y.Bai Mamooba\{6') ; 
Gordhandas Soonderdas y.Bai Ramco'ovcr{7) : Amrlto Lall Duit v- 
Surnomoyvi ; Indian Succession Act, 1865, s. 107; and 

Mayne’s Hindu Law, 8th ed., par. 376, p. 509, were referred to.] 
Tile devolution of the estate on the widow as executrix could not 
validate the executor}' devise, since she did not take under the will: 
Bhoobum Moyec Debia v.Ram Kishore Acharj. (9) In any case the 
widow's interest as executrix ceased when she made the adoption. 
Further, the bequest to the respondents is bad under the Indian 
Succession Act (X. of 1865), s. Ill, which section is made applica¬ 
ble by s. 2 of the Ilindu Wills Act (XXL of 1870) to those Hindu 

wills to which that Act applies, which includes the present will- The 
bequest was intended to take effect upon the happening of one 


(1) (1862 ) 9 Moo. Iiid. .\p. 123. (6) (1897) L.R. 24 Ind. Ap. 93. 

9. 135. ( 7 ) ( 1901 ) ix.R. 26 Bomb. 

(2) (1864) 10 Moo. hul. Ap. 279. 449. 

(3) (1867) 12 Moo. Ind. Ap. 1. (8) (19aS) LL.R. 25 Calc. 662. 

at p. 37. at pp. 690, 691. 

(4) (1872) L.R. Sup. vol. Ind. (9) 10 Moo. Ind. Ap. 279. at 

Ap. 47. at pp. Of) and 67. pp. 307, 308. 

(5) (1877) LL.R. 2 Calc. 295. 
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of two uncertain events, namely, the death of the widow either 

l a) without having adopted, or (^) after the death of the adopted 1915 

son, he not leaving male issue. Since no time is mentioned within ehuTkndra 

which the event is to happen, the effect of the section is that the ^ghos^^ 

bequest does not take effect unless the event happens before the 

. Amarendka 

death of the testator: //orcw'/ra Nath Sircar v. Kamalhasini nath Dey. 
Dasi(l) ; Mwiikyamala Bose v- Na^^da Kumar Bosc,(2) A devise 
to the widow cannot be implied; even if it can, the estate became 
distributable when she adopted. 

De Gmyfhcr, K.C., and Dube, for the respondents. Sect. Ill 
of the Indian Succession Act, 1865, gave statutory effect to the 
rule of construction laid down in Edwards v. Edwards^Z), a rule 
subsequently modified in O’Mahoncy v. Bnrdett.{A) The section 
is purely a rule of construction. It is clear from illustrations (/) 
and (< 7 ) that a testator can postpone the period of distribution 
Norendra Nath Sircar v. KainaJhashii Dasi{\) does not decide to 
the contrary. The devise there was directly within illustration (^»). 

In all the cases in which s. Ill has been applied the language of 
the will has been ambiguous. The present will clearly makes the 
death of the widow the period of distribution. The material clause 
is in effect precisely the same as that in Prosad Midlick v. 

Ranimoui Dassi.{S) The argument apart from s. Ill also fails. 

The intention of the testator is clear that in the events stated the 
property should pass to the nephews, A gift to the adopted son 
is to be implied since there is a provision that in certain events 
his estate is divested. He therefore took under the disposition in 
the will and not bv inheritance. If this is erroneous there is still a 
devise to the nephews on the death of the widow. The proposition 
that a gift inter vivos but in futuro is bad in Hindu law is not 
supported by the authorities cited and is contrary to the decision 
in Kali Das Midlick v. Kauhya Lai Pmidit.{6) Moreover, the 
analogy between gifts and devises is limited; an executory bequest 
is recognized in Hindu law: Bai Moiivahoo v. Bai Mamoohai.{7) 

(1) (1896) L.R. 23 Ind. Ap. 18. (5) (1908) L.R. 35 Ind.Ap. 118. 

(2) (1906) I.L.R. 33 Calc. (6) (1884) L.R. 11 Ind. Ap. 218. 

1306. (7) L.R. 24 Ind. Ap. 93, at 

(3) (1852) 15 Beav. 357. p. 104. 

(4) (1874) L.R. 7 H.L. 388. 
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?‘urther, there was no abeyance, for the effect of the will was 
ihat the estate vested in the widow as executrix during her life. 
[ Chnnilal Parvatishankar v.Bai Scimrath 11) was also referred to.] 
Sir R. Finlay, K.C., replied. 

Nov. 15- The judgment of their Lordships was delivered by 
Mr. Amker Ali. This is an appeal from a judgment and decree 
of the High Court of Calcutta pronounced in a suit which relates 


to the will of one Herumbo Nath Ghose. a Hindu inhabitant of 


the town of Calcutta, sul)ject to the Dayabhaga school, who died 


on November 10, 1907. 


The material portion of the will, which bears date June 26, 1898, 
is in the following terms: “This is the last will and testament 
of me Herumbo Nath Ghose of No. 45 Pathuriaghata Street.' 
Calcutta, son of Girindra Chunder Ghose, deceased zamindar. 1 
revoke all prior testamentary writings and appoint my wife Sri- 
mati Poritoshini Dassi to be the sole executrix of this my will. I 
hereby authorize my said wife to adopt Dattaka putra. In case of 
death of an adopted son my said wife shall adopt one after another 
five sons in succession. If my said wife dies without adopting a 
son, or if such adopted son predeceases her without leaving any 
male issue, in such case my estate after the death of my said wife 
shall i>ass to the sons of my sister Srimati P>enodini Dassi who 
may be living at the time of my death.” 

On the testator’s death his widow Poritoshini Dassi applied for 
and obtained probate of the will. The estate of Heiximbo accord¬ 
ingly vested in her as his legal representative and remained in her 
possession until her death three years later. It is alleged that 
in August. 1909, she. in pursuance of the authority given to her 
by her deceased husband, adopted an infant of the name of Hem 
Chunder i>y. This child died on March 11, 1910, which was 
followed by the death of Poritoshini herself shortly after. 

The present suit was instituted on March 30. 1910, bv Kissorv 
Moni Dassi, the adoptive mother ol Herumbo, against the two 
sons of Henodini Dassi, his sister, for a declaration that in the 
events that had happened the devise to them had failed, and that 
the testator’s estate had devolved on her. Kissorv Moni died in 


(1) (1914) LL.R. J8 Bomb. 399. 
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September following, whereupon one Trailokya Nath Ghose, who I- ‘''* 

alleged himself to be the next reversioner of the infant Hem, was I9l5 

substituted in her place. Trailokya has died since the trial, and bhupkndra 
the present appellants are his son and widow, who represent him 

as his executor and executrix respectively. The fact of the a3op- 5 :'. 

Amarendra 

tion by Poritoshini of the infant Hem was denied by the respoii- Nath Dey. 

dents, but the question has not been tried. Both the Courts in India 

have dealt with the case on the assumption that the adoption was 

duly made as alleged by the plaintiff, and on the construction of 

the will have held that, as the adopted son died without leaving 

male issue, on the death of the widow the bequest to the sons of 

Benodini took effect, and they accordingly dismissed the suit. 

The judgment of the High Court is challenged on two grounds. 

First, it is urged that on the adoption of the infant the estate vest- ' 

■ed in him as full owner by virtue of the Hindu law of inheritance, 
that he took it in his capacity of son and not as devisee under tfie 
will, and on his death the property devolved on his heirs. Conse¬ 
quently, it is contended, the executory devise in favour of the 
respondents failed completely. Secondly, it is contended that it 
fails also under the provisions of s. Ill of the Indian Succession 
Act (X. of 1865), which has been made applicable to Hindus by 
the Hindu Wills Act (XXI. of 1870). 

It is to be observed that the will in this case does not infringe the 
rules which lay down the limitations on the testamentary powers 
■of a Hindu. The bequest is to persons who were in existence at 
the time of the testator’s death, and he does not create any estate 
unknown to Hindu law. Before proceeding to examine the will 
in order to discover the intentions of the testator, their Lordships 
desire to make one further observation, namely, that under the 

Dayabhaga the testator has not only the power of authorizing his 
widow to adopt a son to him, and in case of the death of such 
adopted son to make other adoptions in order to ensure the per¬ 
formance of those religious rites on which depend his salvation 
in after life, but he can attach to such authority a direction that 
her estate should not be interfered with or divested during her 
life, just as he can postpone the succession of his natural-born 
5on by interposing a life estate. 

In the present case, had the testator given to the widow a 

VoL. XLIII. C 
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J. C. pow cr to adopt without constituting her his executrix, she 

1915 would have taken merely a widow’s interest which would have 

BHuiS^DRA **^’^'*^**^^ divested on her adopting a son. It is clear, however, 

Krishna from the language of the will that the testator was anxious that. 
Ghose ^ 

V. there being- no natural-horn son, a son should be adopted who and 
Nath Dev. '' hose male issue should duly perform those religious rites which 


are considered essential in the Hindu system for the salvation of 
the deceased. With this object he empowered her to make five 
successive adoptions and constituted her as his executrix to give 
effect to his wishes. If the first son so adopted died in her lifetime 
without leaving male issue, she had the power to adopt a second ; 
or a third, fourth, or fifth in case the second, third, or fourth also 
died without leaving male issue. Thus the power to adopt confided 
to the widow could not he exhausted so long as she was alive until 
the directions of tiie testator liad been fully carried out. It is 
obvious that the estate could pass only to the son who survived 
her. or, in case of his death in lier lifetime, to his male issue, if 
he left any. Otherwise the whole object with which the power was 
given to the widow for making the adoptions would be defeated. 
The estate was in the widow during her life ; the gift over is ex¬ 
pressly declared to take effect after her decease in case of the 
fail'ure of the adoptions without securing the object the testator 
had in \iew. Their Lordships conceive that a mere statement of 


the purpose of the testator which is apparent on the face of the will 

and of the consequences resulting from the contention advanced 
on behalf of the appellants is sufficient to show its fallacy. 

The infant who was adopted by the widow died in her lifetime 
unmarried and without leaving any issue, and as she died a few 
days later she was .unable to give further effect to the wishes of her 
deceased husband. On her death, therefore, the gift to the sons of 
Benodini. the testator’s sister named in the will, took effect, and 
the estate passed to them. But it has been strenuously contended 
that under the provisions of s. Ill of the Indian Succession Act, 
^1865, the bequest to them is void. That section runs as follows! 
"Where a legacy is given if a specified uncertain event shall happen 
and no tune is mentioned in the will for the occurrence of that 

event, the legacy cannot take effect unless sucli event happens be¬ 
fore the period when the fund bequeathed is payable or distri¬ 
butable. 
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Sect. Ill embodies the rule enunciated mBdwardsv.Edwards. (1) 
The pule of construction laid down in that case has been con¬ 
siderably modified by later English decisions. The Indian Act, 
however, has given it statutory force. Even in India, as regards 
Hindus, its application is confined to special tracts such as the 
territories subject to the Lieutenant-Governor of Bengal and the 
Presidency towns of Bombay and Madras. Their Lordships think 
that it should be applied only to cases strictly coming within its 
scope. In the present case the event on the occurrence of which 
the distribution was to take place is distinctly mentioned as being 
the death of the widow- That being so, the gift to the nephews 
is not affected by s. Ill and must take effect. 

Their Lordships are of opinion that the judgments of the Courts 
in India are correct and that this appeal should be dismissed with 
costs, and they will humbly advise His Majesty accordingly. 

Solicitor for appellants; G. C. Farr, 

Solicitors for respondents: Watkins & Hxmter. 
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1915 

Bhupendra 

Krishna 

Ghose 

V. 

Amarendra 
Nath Dey. 


(1) 15 Beav. 357, at p. 361. 
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j Appellant ; 


V. VP:NKATANARAYANA PILLAI (since 
deceased), represented dy V. KUPPUSAMI 

AND 

V. SUBBAMMAL and Another.Respondents. 


ON APPEAL EKOM THE HIGH COURT AT MADRAS. 

Hindu L(no — Adoption — il’ili—Authority to adopt—Later vwalid Will — 

Ineousistenry—Authority not rci'oked. 

By a will made in 1889 a Hindu disposed of his ancestral property, 
with regard to which he was then sole coparcener, and authorized 
his widow to adopt a son in a certain event. A will made by the 
testator in 1890 contained a disposition of the property inconsis¬ 
tent with the first will hut contained no express revocation of the 
earlier will nor of the authority to adopt therein contained. The 
will of 1890 was set aside on the ground that the testator had no 
power of disposition over the property, he having ceased to be 
the sole coparcener ;— 

Held, that the second invalid will did not revoke the authority 
to adopt contained in the first will. 

Alexander v. Kirkpatrick (1874) L.R. 2 H.L. Sc, 397 applied. 

Appeal from a judgment and decree of the High Court 
(March 12, 1912) affirming a judgment and decree of Wallis J. 
(March 26, 1909). 

By a will made in 1889 V. Venkatarama Pillai (hereinafter call¬ 
ed the testator) referred to his intention to adopt Venkatakrishna 
Pillai, and, in the event of his death before the said adoption was 
completed, authorized his widow Subbammal to complete the 
adoption, and further provided that if the son to be adopted should 
die during his widow’s lifetime she might take in adoption one of 
the sons of the testator’s daughter Rajammal. At the time this 
will was made the testator was the sole surviving coparcener of 
the property to which it related, but upon the adoption taking 
place he ceased to be so. In February, 1890, the testator duly 
completed the adoption of Venkatakrishna Pillai, and in March, 
1890, he executed a second will. By that will he disposed of his 

* Present: Visa>UNT Hau>ane, Lord Parmoor, Lord Wrenuury, 
Sir John Edge, and Mr. Ameer All 
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property in favour of his said adopted son, and provided (by clause 
5) that in the event of the death of the adopted son the propert) 
should be enjoyed by his issue, with further dispositions in the 
event of the adopted son dying" without issue. The will contained 
no clause revoking the previous will or the authority to adopt. 

The testator died in April. 1890, leaving him surviving his widow 
Subbammal, his daughter Rajammal, and his said adopted son- 


J. C. 

1915 

VENKATA' 

NARAYANA 

PlLEAl 

Subbammal. 


The will of 1890 was admitted to probate. In 1891 the adopted 
son died without issue. In 1894 the testatoPs brother (the original 
appellant) obtained a decree setting aside the will of 1890 on the 

ground that it dealt wholly with ancestral property over which he 

had no power of disposal. In 1906 Subbammal, acting under 
the authority contained in the will of 1889, adopted the second 

respondent, a son of Rajammal. 

The original appellant thereupon instituted the present suit to 
set aside that adoption on the ground that the widow had no 
subsisting authority to adopt 

WalRs J. dismissed the suit, being of opinion that the invalid 
will of 1890 did not revoke the authority to adopt contained in 
the will of 1889. This decision was affirmed on appeal to the 
appellate jurisdiction (Sir Charles Arnold White CJ. and Sanka- 
ran Nair J.). The learned judges were of opinion, agreeing with 
Wallis J., that the second will was inconsistent with the first, and 
that if it had been operative there would have been a clear revoca¬ 
tion of the earlier will. After considering the authorities with re¬ 
gard to the doctrine of dependent relative revocation referred to in 
Jarman on Wills, 6th ed., pp. 148, 169, and 170, they agreed with 
the view of Wallis J. that the principles laid down in Alexander v. 
Kirkpatrick{\) applied, and that, since the intention to revoke 
could only be found in the later invalid disposition, the original 
authority remained effective. The appeal was accordingly 
dismissed. 

The original appellant appealed to the Privy Council and died 
pending the hearing. By an order made on March 23, 1915, 
the appeal was revived and V- Kuppusami Pillai, the next rever¬ 
sioner, was substituted in place of the original appellant. The 


(1) L.R. 2 H.L. Sc. 397. 
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proceedings upon the petition for that order and their Lordships' 
judgment thereon'are reported at L.R. 42 Tnd. Ap. 125. 


Venkata- 

Narayana 
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1915. Nov. 3. Sir R- Finlay, and Diibc, for the appellant. 

Clause 5 of the will of 1890 is wholly inconsistent with the author- 
Su B BAM MAL. jjy contained in the will of 1889, and shows, as both Courts 

in India held, an intention to revoke that authority. Though the 
will of 1890 was invalid as a testamentary disposition, it operated 
as a revocation of the previous authority to adopt. The failure of 
a second will owing to the incapacity of the devisee, or other 
extrinsic circumstance, does not prevent it from being an effectual 
revocation of an earlier will: Tupper v. Tupper(l) ; Baker v. 
Story{2) ; Quinn v. Butler. (3) The principle of these cases applies 
where, as in the present case, the later instrument fails, because 
there is no testamentary power of disposition over the property. 
All parties regarded the will of 1890 as containing a testamentary 
disposition of the whole property and probate was taken out. 
Cases such as Onions v. Tyrer (4), where the second instrument 


failed owing to a technical intrinsic defect, are distinguishable. 
The decision in Alexander v.Kirkpatricki^S) is not applicable, since 
there the disposition by the earlier instrument could not be set 
aside except by a second valid disposition. An authority to adopt 
is in a different position to a disposition of properly and is defeated 
by an instrument showing an intention to revoke, although the 
instrument is not a valid disposition of the property. 

De Gruyther, K.C., and Kcmvorthy Brown, for the respondents, 
were not called upon. 


Nov. 17. The judgment of their Lordships was delivered by 
Lord Wrenbury. At the date of the first testamentary instru¬ 
ment, namely, September 8, 1889. the testator, Venkatarama, 
was sole surviving coparcener of the property here in question. 
It was ancestral property, but a division had been effected, and 
of the testator's divided share he had no coparcener. He could, 
therefore, dispose of it. Under those circumstances he made a 


(1) (1855) 1 K. & J. 665. 

(2) (1875) 31 L.T. (N.S.) 631. 

(3) (1868) L.R. 6 Eq. 225. 


(4) (1716) 1 P. Wms. 342 ; 24 
Eng. Rep. 418. 

(5) L.R. 2 H.L. Sc. 397. 
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will dated September 8, 1889, wappointment 
of his wife and his daughter to be e^^tri^s^d ^or the Aesent 

purpose consisted of two ^ 

property in a certain way, and (2.) ai>tlfori^_to ^ widow 

a certain event to take a son by adopfion^ 

, - . • . 4 r>UBBAMMAL% 

He had, and it appears by the will that he had, nominated as 
his son Venkatakrishna, who was a son of his daughter Rajammal, 
but he had not completed the adoption. By his will he directed 
that if he should die before completing the adoption his wife 
Subbammal should, after his death, complete the necessary 


ceremonies and take the said grandson in adoption, and his will 
contained the following clause : “In case any danger may happen to 
my grandson Siranjeevi Venkatakrishna Pillai during the lifetime 
of my wife Subbammal who is one of my executrixes my wife 
Subbammal may according to her wishes take in adoption one of 
my aforesaid daughter Rajammal’s sons, and give my properties 
to that son.” 


An argument was tentatively put forward, but was not pressed 
by the appellant’s counsel, that this document was not a will. 
Their Lordships can entertain no doubt that it was a will. It 
contained an appointment of executors, and (as has already been 
pointed out) it was executed by a testator who at its date could 
dispose of the property of which he purported to dispose. 

On February 9, 1890, the testator completed the adoption of 

Venkatakrishna. Another member of the coparcenary thus entered 
the joint family, and when the testator subsequently died the 
property was ancestral property, of which he was not at that date 
competent to dispose. In this sense, and to this extent, the will 
of September 8, 1889, became ineffectual. 

On March 21, 1890, the testator executed another will. It 

contains a new appointment of executors. They are the two 

executors appointed by the will of September 8, 1889, and a third. 

It discloses on its face that the property of which it purports to 

dispose is ancestral, but nevertheless purports to dispose of it, 

although at this date the testator had a coparcener and could 

not dispose of it. It conains in clause 5 a gift that, in case 

Venkatakrishna shall happen to die at any time, his issue shall 
enjoy the property. It contains no words of revocation of the 
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previous will, is wholly silent as to adoption, and does not refer in 
1915 any way by revocation or otherwise to the clause in the will of 

V'ENi^TA- '^^Pt^*'nber 8 , 1889. set out above, which gave the widow a 
NARAYANA Contingent power of adoption. 

7 -. On April 4, 1890. the testator died. The will of September 8 . 

SuE BAMM AL. ^339 March 21 , 1890. was. admitted to 

probate. On June 4, 1891, Venkatakrishna died. In 1893 the 
plaintiff in the present proceedings, being the brother of 
Venkatarama and thus reversionary heir to Venkatakrishna, 
instituted a suit, and on November 20, 1894. obtained a decree 
that the will of March 21, 1890, was null and void, and inoperative 
according to Hindu law. This must have meant as regards the 
disposal of the ancestral property. In this state of facts the 

widow Subbammal on August 13. 1906. adopted the defendant 
Parthasarathi. 

The present suit is one instituted by Venkatanarayana, as 
reversionary heir of Venkatakrishna, against Subbammal, the 
widow, and Parthasarathi. the son adopted by the widow, for a 
declaration that his adoption was illegal and invalid. 

The appellant advanced two contentions, (1.) that the document 
of September 8 . 1889, was not a will—with this their Lordships 
have dealt above and ( 2 .) that if it was a will, it was revoked by 

the will of March 21, 1890, and that no power existed in the widow 
in 1906 to make an adoption. 

The appellant rests his case not upon any words in the will of 
1890 revoking the will of 1889, for there are none, but upon such 
an inconsistency between the two wills as that the provisions of 
the earlier will cannot stand with the existence of the later will. 
It has already been pointed out that the will of 1889 consists 
of two parts, and assuming for the moment that the contention is 
well founded as to the one part, namely, that which effects a dispo¬ 
sal of the property, it does not touch the other part, namely, that 
which gives a power to adopt. 

Whether the contention is well founded as regards the other part, 
namely, that which effects the disposal of the property, turns upon 

the application of the doctrine of dependent relative revocation. 
This is really a question of intention. If by his will a testator gives 
property to A. and by a codicil gives the same property to B., 
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and if in the event it turns out that B. cannot take, it has to be 
ascertained from the language of the testator as found in his testa¬ 
mentary documents whether he intended that the gift to A. should 
he displaced altogether or that it sho-uld be displaced only in favour 
of B. and (if B. cannot take) the gift to A. should remain. If, as 
in rw/j/j^rv. rM/T/Jcr(l), the testator’s language is that (1.) he re¬ 
vokes the gift to A. and(2.) in lieu thereof he gives to B., it may 
well be that there is a revocation for all purposes. If, as in Quinn 
V. Butler{2), the donee of a power to charge does by his will charge 
with 4000/. to be paid to A. and 3000/. to be paid to B-, C., and D. 
equally, and then by codicil revokes the aggregate charge of 7000/. 
made by his will and charges with 7000/. for A., the charge in the 
will is no doubt gone for all purposes. If, as \nBakerv. Story{2>)^ 
A. takes absolutely under the will, but under the codicil takes for 
life only with a gift over which fails, and there is an ultimate 
effectual residuary gift, it is difficult to find any room for a conten¬ 
tion that the gift by will is not gone altogether.. But no one of 
these authorities is pertinent to the present case. Alexander v. 
Kirk Patrick {4), although a case upon two dispositions of which the 
former contained a power of revocation, and not upon two wills, 
contains a principle applicable in their Lordships’ opinion to the 
present case, namely, that an alternative inconsistent disposition 
which is not valid or effectual in itself does not revoke an earlier 


j. c. 

1915 

• Venkata- 
narayana 
PIL1.AI 

r. 

Subbammal. 


disposition of the same property. 

It is admitted that by the will of 1890 the testator could not give 
his ancestral properties as he purported to do, but it is argued that 
from the fact that he purported so to give them there is to be 

inferred an intention that if he could not give them as he purported 
to do in 1890 his disposition in 1889 should nevertheless be revok¬ 
ed ; and the argument goes beyond this to affirm that not only his 
disposition of property in 1889, but also the independent provision 
conferring a power to adopt given in 1889, is in like manner re¬ 
voked. Their Lordships do not accept either argument as well 
founded. The effect of that which has taken place is that there are 
two testamentary instruments. The later must no doubt prevail 
over the earlier, but the contingent power to adopt in the earlier 


(1) 1 K. & J. 665. (3) 31 L.T. (N.S.) 631. 

(2) L.R. 6 Eq. 225. (4) L.R. 2 H.L. Sc. 397. 
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instrument is unaftecled by anything in the later. In their judg¬ 
ment it has been rightly held that on August 13, 1906, the widow 
had the power of adoption which she exercised, and the plaintiff’s 
case fails. 

Their Lordships will humbly advise His Majesty that the appeal 
fails and must be dismissed with costs- 

Solicitor for appellant: John Josselyn. 

Solicitors for respondents: Barrow, Rofjcrs & NcvUl. 


JAMSHED KHODARAM IRANI .... Appellant: 

AND 

BURJORJI DHUNJIBHAI ....... Respondent, 

ON APPEAL FROM THE HIGH COURT OF BOMBAY. 

St>ecific Performance—Contract for Sale of Land—Time not of Essence 
of Contract—Indian Contract Act {IX. of 1872). .r. 55. 

Sect. 55 of the Indian Contract Act, 1872, docs not lay down any 
principle which differs from the law of England as to contracts 
for the sale of land. Specific performance of a contract of that 
nature will be granted although there has been a failure to keep the 
dates assigned by it, if justice can be done between the parties, and 
if nothing in (n) the express stipulations of the parties, (fe) the 
nature of the property, or (f) the surrounding circumstances make it 
inequitable to grant relief. An intention to make time of the essence 
of the contract must be expressed in unmistakable language; it 
may be inferred from what passed between the parties before, but 
not after, the contract is made. 

By an agreement in writing dated July 8, 1911, the respondent 
sold to the appellant certain land for Rs. 85.000, of which Rs. 4000 
were paid as deposit. The agreement provided that the balance 
should be paid upon completion, which was to take place in two 
months, and that if the appellant did not pay within the fixed time 
he should forfeit the deposit, and the respondent should be at 
liberty to resell the land. On October 6, 1911. when the appellant's 
reasonable requisitions as to title had not been complied with, the 


* Present -. Viscount Haldane. Lord Parm(X)r. Lord Wrenbury, 
Sir John Edge, and Mr. Ameer All 
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respondent purported to rescind the contract and forfeit the 
deposit:— 

Held, that the contract did not make time of the essence of the 
contract, and that the appellant was entitled to specific performance. 


J. C. 


1915 


JAMSHED 

KHODARAM 

Irani 


Appeal from a judgment and decree of the High Court 
(February 17, 1913) reversing a judgment and decree of Mac- 


leod J. at the trial. 

By an agreement in writing dated July 8, 1908, and made in the 
Gujarathi lang'uage, the respondent agreed to sell to the appellant 


certain leasehold land for Rs. 85,000, of which Rs. 4000 were paid 
as deposit or earnest money upon the execution of the agreement. 
It was agreed that the respondent should make a marketable title. 
Cl. 2 provided that Rs. 80,500 should be paid on the signing of the 
conveyance, which was to be prepared and received within two 


months from the date of the agreement, and Rs.500 on the transfer 
of the land after the conveyance had been registered. Clause 5, 


as translated, provided as follows: “On payment of the Rs. 81,000 
due by the purchaser to the vendor as mentioned in clause 2 the 
conveyance is to be got executed by the vendor. But should I not 
pay the amount within the fixed period given then 1 shall have no 
right to Rs.4000 paid this day to you as earnest money, and if I 
prefer any claim the same is null and void. After this date the 
vendor of this property has authority in every way to sell the same 
to another.'* Clause 7 provided that the grass on the land for the 
current monsoon having been sold for Rs,10,500, the vendor was to 
give credit for that amount. A correspondence as to two matters 
of title (referred to in the judgment) ensued between the parties 
respective Bombay solicitors. In the course of this correspondence 
the respondent’s solicitors upon ihree occasions before September 
7,1911, stated without contradiction that time was of the essence 
of the contract. On that date the appellant changed his solicitors, 
and his new solicitorswrote to the respondent’s solicitors contending 
for the first time that time was not of the essence of the contract; 


they stated that their client’s money was ready and would be paid 
on completion and that he was willing to pay interest till that took 
place. On the same day the respondent’s solicitors gave notice 
rescinding the contract and forfeiting the deposit or earnest money, 
but afterwards wrote extending the time till September 19, without 
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j)ix*judice, and claiminj^ that the time so extended should be essen¬ 
tial.On September 19 they again wrote cancelling the agreement.On 
(Ictoher 6, when, as tlu'ir T.ordships found, the appellant’s reason¬ 
able requisitions were still unanswered, the appellant’s solicitors 
gave a final notice of rescission and forfeiture of the deposit. 

On November 7, 1911 .the appellant instituted the suit in the High 
Court for sjjecific performance and in the alternative for return 
of the earnest money, and damages. The respondent by his defence 
alleged that the agreement was rescinded, and. further, that the ap¬ 
pellant by his delays and conduct had disentitled himself to relief. 

The s-uit was tried by Macleod J., who decreed specific perform¬ 
ance as pra3*ed. The learned judge was of opinion that time was 
not of the essence of the contract as made, and that it had not be¬ 
come so subsequently by sufficient notice given by the respondent 
to the appellant. He found that the delay which had occurred in 
the completion had not been unjustifiable on the part of the pre¬ 
sent appellant. 

The High Court in its appellate jurisdiction (Sir Basil Scott C-J. 
and Sir N G. Chandavarkar J.) reversed this decision. The learned 
Chief Justice was of opinion, upon the authorit^^ of Hudson' v. 
Tcuipia( I) and Barclay\\Mcsscugcr{2)^ that effect should begiven 
to clause 5 of the agreement according to its terms, and that that 
clause made time of the essence of the contract. He considered 
also that the altitude of the appellant in the matter of the title had 
been 'Unreasonable, and that the delay was really due to his not 
having the money to carry out the completion. Sir N.G.Chandavar¬ 
kar J. held that the strict terms of the agreement should be given 
ettect to and tliat the subsequent correspondence supported the 
view that it was the intention of the parties that time should be of 
the essence of the contract. The suit was accordingly dismissed. 

The appeal to the High Court is reported at I.L.R. 38 Bomb. 79. 

1915. Nov. 11, 12, 15, 16. Sir R. Finlay, K,C,, and Kenworthy 
Ih'ozvn, for the appellant. Both under s. 55 of the Indian Contract 
Act, 1872, and under the English authorities time was not of the 


essence of the contract.The prima facie effect in equity of providing 
a time for completion is merely to make interest payable from the 

(1) (1860) 29 Bcav. 536. (2) (1874) 43 L.J. ((3i.) 449. 
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date fixed: Stickney v. Keeble.{\) It was not questioned in that 
case that the agreeiTient did not make time of the essence. The law 
in India under s. 55 of theindian Contract Act, 1872,does not differ 
from that in England as regards contra:cts for the sale of land. The 
correspondence between the parties subsequent to the contract 
cannot be looked at to ascertain the intention. There was no 
undue delay by the appellant. 

Leslie Scoft, K.C., and £■ B. Raikes, for the respondent. The 
agreement in Stick^ey'v,Kecble{\) differed from that in thi^ case, 
it provided for payment of interest, and as to certain matters 
expressly made time of the essence. The agreement here was in 
Gujarathi; the translation does not in terms make time of the 

essence, but the language of clause 5 does so in substance: Setonv. 

Slade{2) ; Gedyc w.Duke of Montrose{Z) \ Hudson v. Temple{4) ; 
Barclay Messenger,(S) The Court for purposes of specific per¬ 
formance can look at the surrounding circumstances to ascertain 
the intention: Robcrtsy,Berry{6) ; Trimmerv.Bayne(7) ; Nokes v. 


J. c. 

1915 

Jamshed 

Khodaram 

Irani 

V. 

BURJORJI 

Dhunji- 

BHAI. 


Kilmorey{%) ; Tilleyv,Thmnas,{9) This principle is wider than the 
common law rule as to the construction of contracts as laid down in 
Ingiis v. Buttery{\0) and codified in s. 92 of the Indian Evidence 
Act, 1872. Equity presumes that the parties intended something 
differing from that which is expressed; to rebut that presump¬ 
tion evidence is admissible which would not be admissible under 
the common law rule: Taylor on Evidence, s- 1227. Upon that prin¬ 
ciple the correspondence subsequent to the contract can be looked 
at; that correspondence shows that both parties intended that time 
should be of the essence of the contract. Further, the law in rela¬ 
tion to the matter in India is contained in the Indian Contract Act, 
1872, s. 55, and the Transfer of Property Act, 1882, ss. 54 and 55, 
and does not embody the presumption which arises in an English 
Court upon a suit for specific performance. [Specific Relief Act, 
1877, ss. 12 and 26, and Webbv.Macpherson{\\)\^'ere alsoreferred 


(1) [19151 A.C, 386. 

(2) (1802) 7 Ves. 264; 2 Wh. & 
T., 7th ed. p. 475. 

(3) (1858) 26 Beav. 45. 

(4) 29 Beav. 536. 

(5) 43 L.J. (Ch.) 449. 

(6) (1853) 3 D. M. & G. 284. 

(7) (1802) 7 Ves. 508. 


(8) (1847) 1 De G. & Sm. 444 at 


p. 457. 

(9) (1867) L.R. 3 Ch. 61, at 
p. 69. 

(10) (1878) 3 App. Cas. 552, at 
p. 577. 

(11) (1902) L.R. 30 Ind. Ap. 238, 
at p. 245. 
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to.) Ujx)n the facts the appellant unduly delayed the completion 
and is not entitled to specific performance- 
No reply was called for. 

Dec. 6. The judgment of their Lordships was delivered by 
Viscount Haldane. The question in this appeal is whether the 
appellant, who was the plain.ifF in an action for specific perform¬ 
ance, is entitled to the relief he has claimed. Macleod J. decided 
that he is so entitled, hut the High Court in appeal at Bombay re¬ 
versed the decision and dismissed the action. 

The facts may be stated briefly. The Government of Bomba}' 
in 1898 granted to one Mothabai Bhikaji a reclamation lease of 
over 2000 acres of land near Bombay for a term of 999 years. The 
lease provided that the lessee should reclaim the land and bring it 
•under cultivation within a period which was ultimately extended 
to the year 1910. He was also to maintain the reclamation 
throughout the term, and keep up certain roads, and make and 
maintain certain waterways and boundary marks, to the satisfac¬ 
tion of the local Collector. The lessee was further not to assign or 
underlet until the reclamation was complete, without the consent 
in writing of the Collector. In case of breach of any covenant or 
condition or provision of the lease the lessor had the right 
to re-enter and determine the lease. The lease was trans¬ 
ferred in 1908 to the respondent, who had purchased it from the 


lessee. 

On July 8. 1911, the respondent agreed in writing by a document 
in Gujarathi. a translation of which was before their Lordships, 
to sell the leasehold interest to the appellant for Rs.85,000, and the 
appellant paid Rs.4000 of this sum as a deposit or earnest. This 
agreement provided, by clauses 1 and 2, that the title was to be 


made marketable; that the conveyance was to be prepared and 
received within two months from the date of the agreement; that 
on signing the document of sale Rs. 80,500 were to be paid, and 
after its registration the remaining Rs.500. Cl. 5 provided that on 
payment of the Rs.81,000, as provided by clause 2, the document 
of sale or conveyance was to be executed, but should the purchaser 
not pay the amount within the fixed period above mentioned he 
was to have no right to the deposit or earnest money of Rs.4000 

, ..r- —- — 
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paid on account, and any claim of his was to be void, and the ven¬ 
dor was. after that date, to be at liberty to resell. 

There was a subsidiar}^ agreement that the respondent should 
buy certain land belonging to the appellant for Rs. 30,000, to be 
deducted from the Rs. 81,000, but on this nothing turns. 

The appellant's solicitors proceeded to investigate the title, and 
they made requisitions. Of these requisitions some related to 
the rights of one Chimanlal, who had professed to make a title 
as heir to his father, one of certain mortgagees of the interest of 
Mothabai Bhikaji. Another of the requisitions was for a certificate 
or letter from the Collector stating that all the covenants and 
conditions of the lease had been performed and fulfilled. This 
requisition was made on October 3, 1911, more than two months 
after the date of the contract. The respondent did not comply 
with these requisitions, but on October 6, through his solicitors, 
asserted a right to put an end to the contract on the ground that 
time was of its essence, and to forfeit the deposit on the ground 
that the appellant had failed to complete his purchase within the 
date fixed. 

If these requisitions were made in time their Lordships are of 
opinion that they were proper and that they were not adequately 
answered. If time was not of the essence of the contract it is 
clear that they were legitimately made, however the matter might 
stand as to one or other of them if time w’ere of the essence. This 
last question therefore lies at the root of the controversy, and the 
answer to it is decisive of the appeal. 

The law applicable to the point is contained in s. 55 of the Indian 
Contract Act, 1872, which provides that “when a party to a con¬ 
tract promises to do a certain thing at or before a specified time, 
or certain things at or before specified times, and fails to do any 

such thing at or before the specified time, the contract, or so 
much of it as has not been performed, becomes voidable at the 
option of the promisee, if the intention of the parties w'as that 
time should be of the essence of the contract.” 

Their Lordships do not think that this section lays down any 
principle which differs from those which obtain under the law of 
England as regards contracts to sell land. Under that law 
equity, which governs the rights of the parties in cases of specific 
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performance of contracts to sell real estate, looks not at the letter 
but at the substance of the agreement in order to ascertain whether 
the parties, notwithstanding that they named a specific time within 
which completion was to take place, really and in substance intend¬ 
ed more than that it should take place within a reasonable time. 
The principle is well expressed in what Lord Redesdale said in his 
well-known judgment in Lennon v. Napper{ 1), which was adopted 
by Knight-Bruce LJ. in Roberts v. Berry.{2) The doctrine laid 
down in tliese cases was again formulated by Lord Cairns in Tilley 
V. Tlionias{3t) and by the House of Lords in the recent case of 
Sticknew v. KccbU\{4) Their Lordships are of opinion that this 
is the doctrine which the section of the Indian statute adopts and 
embodies in reference to sales of land. It may be stated concisely 
in the language used by Lord Cairns in Tilley v. TUomas{?>^ : “The 
construction is and must be in equity the same as in a Court of 
Law. A Court of Equity will indeed relieve against and enforce 
specific performance, notwithstanding a failure to keep the dates 
assigned by the contract; either for completion or for the steps to¬ 
wards completion, if it can do justice between the parties, and if (as 
Lord Justice Turner said inv. i?t’rry(2) there is nothing 
in the ‘express stipulations between the parties, the nature of the 
property, or the surrounding circumstances,’ which would make it 
inequitable to interfere with and modify the legal right. That is 
what is meant, and all that is meant, when it is said that in equity 
time is not of the essence of the contract. Of the three grounds 
mentioned by Lord Justice Turner ‘express stipulations’ requires 
no comment. The ‘nature of the property’ is illustrated by the 

case of reversions, trusts, or trades. The ‘surrounding circum¬ 
stances’ must depend on the facts of each particular case.” 

Their Lordships will add to the statement just quoted these obser¬ 
vations. The special jurisdiction of equity to disregard the letter of 
the contract in ascertaining what the parties to the contract are to 
be taken as having really and in substance intended as regards the 
time of its performance may be excluded by any plainly expressed 
stipulation. But to have this effect the language of the stipulation 
must show that the intention was to make the rights of the parties 

(1) (18t)2) 2 Sch, & Lcf. 682. (3) L.R. 3 Ch. bl. 

(2) 3 D.M. & G. 284, at p. 289. (4) [19151 A.C. 386- 
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•depend on the observance of the time limits prescribed in a fashion J- C. 
which is unmistakable. The language will have this effect if it 1915 
plainly excludes the notion that these time limits were of merely 
secondary importance in the bargain, and that to disregard them 
wcmld be to disregard nothing that lay at its foundation. Prima v. 
facie, equity treats the importance of such time limits as being ^hunji- 
subordinate to the main purpose of the parties, and it will enjoin bhai. 
specific performance notwithstanding that from the point of view 
of a Court of law the contract has not been literally performed by 
the plaintiff as regards the time limit specified. This is merely an 
illustration of the general principle of disregarding the letter for 
the substance which Courts of Equity apply, when, for instance, 
they decree specific performance with compensation for a non- 
essential deficiency in subject-matter. 

But equity will not assist where there has been undue delay on the 
part of one party to the contract, and the other has given him 
reasonable notice that he must complete within a definite time. 

Nor will it exercise its jurisdiction when the character of the 
property or other circumstances would render such exercise likely 
to result in injustice. Is such cases the circumstances themselves, 
apart from any question of expressed intention, exclude the juris¬ 
diction. Equity will further infer an intention that time should 
be of the essence from what has passed between the parties prior to 
the signing of the contract. Tiilcy v- Thomas{\) ^ where specific 
performance was refused, illustrates this class of transaction. But 
in such a case the intention must appear from w'hat has passed 
prior to the contract, the construction of which cannot be affected 
in the contemplation of equity by what takes place after it has 
once been entered into. 

Applying these principles to the agreement before them, their 
Lordships are of opinion that there is nothing in its language or in 
the subject-matter to displace the presumption that for the purposes 
of specific performance time was not of the essence of the bargain. 

They do not think that the subject-matter or the character of the 
lease sold were such as to take the case out of the class to which the 
principle of equity applies. They ai*e also unable to hold that the 
plaintiff bound himself by his cori'espondence subsequent to the 

(1) L.R. 3 Ch. 61. 
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1915 of the essence, should be made so. As to the language of the agree- 

JamsTied itself, without dwelling on a possible point in the plaintiff’s 

Khodaram favour which does not appear to have been raised in the Court 
Irani , . , . 

V. below, that the only time limit mentioned refers to his preparation 
^HUNjE ^>^d reception of the conveyance, as distinguished from completion, 

they agree with Macleod J. in the view that there is nothing said in 
it sufficient to exclude the equitable canon of interpretation. And 
they agree in his conclusion that the defendant had no justification 
in claiming in the circumstances to treat time as of the essence. 
They are unable to concur in the opinion of the learned judges of 
the High Court in appeal that there was evidence that the plaintiff 
had not money with which to pay the price, or that the subsequcni 
correspondence and dealings between the parties modified the right 
of the plaintiff to insist on his right to complete the purchase. 

These conclusions render it -unnecessary to consider the other 
points dealt with in the High Court and elaborately argued at their 
Lordships’ bar. The result is that they think that the appeal 
ought to be allowed and the judgment of Macleod J. restored, and 
that the respondent should pay the costs of this appeal and in the 
courts below. They will humbly advise His Majesty accordingly.. 


Solicitors for appellant: Laitcys & Hart. 
Solicitors for respondent: T.L. Wilson & Co. 
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ON APPEAL FROM THE COURT OF APPEAL FOR EASTERN 

AFRICA, a) 


J-C.* 
1915 
Dec. 3. 


Succession—Uemons—Hindus converted to Mahomedanism—Hirudu Law 
of Succession retained—Migration to Mombasa—Change of Custom 
—Onus of Proof — Evidence. 

Memons are a sect of Mahomedans who were converted from 
Hinduism some four centuries ago but retained their Hindu law 
of succession, and are throughout India governed by that law, 
save where a local custom to the contrary is proved. Where, how¬ 
ever, Memons migrate from India and settle among Mahomedans 
the presumption that they have adopted the Mahomedan custom 
of succession should be much more readily made. The analogy 
in the latter case is rather to proof of a change of domicil than a 

change of custom. 

A Mcmon, whose father some fifty years before the suit had 
migrated from India and settled with his family among 
Mahomedans at Mombasa, lived at that place and died there 
intestate:— 

Held, upon evidence as to the practice among Memons at 
Mombasa and applying the above principle, that the succession to 
the estate of the deceased Memon was governed by Mahomedan 
and not by Hindu law. 

Appeal from a j'udgment and decree of the Court of Appeal 
for Eastern Africa (March 6, 1914) reversing a decree of the 
High Court of East Africa (September 16, 1913). 

The appeal related to the estate of one Haji Ismail Mithu (here¬ 
inafter called the deceased), who was a member of the Indian sect 

known as Memons and who died intestate on March 15, 1912, 
at Mombasa. The sole question was whether the succession was 
governed by Hindu law, as the appellant contended, or by 
Mahomedan law, as the respondent contended. 

The origin of the sect of Memons appears from the judgment 
* Present : Earl Loreburn, Viscount Haldane, and Lord 
Wrenbury. 


(1) Reported here as being for practical purposes an Indian appeal. 
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;ind from the Kftojos mid AIcuioiis (1) The}- are a sect 

of Mahomedans who were originally Hindus, and who at their 
conversion retained their Hindoi law of succession as a customary 
law. About fifty or sixty years ago Memons began to migrate from 
Cutch to East Africa, and at the date of the suit there were, accor¬ 
ding to the evidence, upwards of a hundred Memon families at 
Mombasa. 

The father of the deceased was one of the first Memons who 
migrated to East Africa, coming from Cutch with his wife and 
cliildreii, including the deceased. The deceased was himself a mer¬ 
chant at Mombasa and died intestate on March 15,1912, leaving 
him surviving his widow (the respondent), who had no issue, and 
two sons l)y an earlier marriage. Letters of administration were 
granted to his eldest son, the appellant- 

The respondent instituted the suit in the High Court of East 
Africa against the appellant, claiming administration of the estate 
and a declaration that she was entitled to a one-eighth share, 
which it was admitted she should receive if Mahomedan law 
applied. The appellant by his defence contended that the estate 
was governed by Hindu law and that the respondent was conse¬ 
quently only entitled to maintenance during her widowhood, 
which maintenance be offered. 

The suit was tried by Hamilton C,J. It was admitted at the trial 
that in Cutch the succession to the estates of Memons is governed 
by Hindu law. Oral evidence was given on behalf of the appellant 
(defendant) that, although certain members of the Mombasa com¬ 
munity of Memons had in particular instances adopted the Maho¬ 
medan rules of succession, other intestate estates had been and 
were being dealt with among the community upon the basis of 
Hindu law. The respondent on the other hand adduced evidence as 
to certain cases, of which their Lordships regarded eleven as fully 
proved, in which during the previous ten years succession had 
taken place according to Mahomedan law. Seven administration 
files were also put in evidence which established, at any rate in 
three or four cases, that a distribution of the estates of Memons 
had taken place according to that law. In the course of the trial it 
was admitted that the Hindu custom under which the ornaments 

(1) (18+7) Perry’s Oriental Cases, 110. 
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of a childless widow return to the husband's family was followed 

among" the Memon community in Mombasa. 

The Chief Justice held that it was incumbent upon the plaintiff abdurahi 

(respondent) to prove not only that the Memons of Mombasa had MiTHU 
discontinued to observe the Hindu custom, but that they had, since 
their arrival in Mombasa, adopted a custom not previously followed 
by them as a community, and that that new custom must be 
shown to be ancient and invariable and be established by cleai and 
unambiguous language- He held that the evidence showed that 
there was not a uniform practice of inheritance among Memons 
in Mombasa and that the respondent had not discharged the onus 
of proof which was upon her. 

The Court of Appeal for Eastern Africa (Morris-Carter CJ.. 

Carter J., and King-Farlow J.) upon appeal reversed this decision. 
Morris-Carter CJ. was of opinion that the rule that in order to 
displace the customary incidence of the Hindu law of succession 
among Memons it was necessary to prove an ancient and invariable 


custom to the contrary did not apply in the case of Memons who 
had migrated from India. In the present case he considered that if 
the plaintiff had produced sufficient evidence to show that the 
custom of Hind<u succession had ceased to be generally observed by 
the Memons in Mombasa and the defendant had not led sufficient 
evidence in rebuttal, she was entitled to succeed without proving 
a special custom- After referring to Hirhai v. Gorhai{\)y he said 
that, Memons being a Mahomedan sect, less stringent proof was 
required of the discontinuance of a Hindu custom where they had 
come into a country in which Mahomedan influence was powerful 
than would be required in the case of Hindus seeking to prove the 
discontinuance of a Hindu custom. Upon an examination of the 
evidence he was of opinion that that adduced by the defendant 
(the present appellant) was of little value and that the plaintiff 

had proved a discontinuance in Mombasa of the custom whereby 
Memons inherit according to Hindu law. Carter J. and King- 
Farlow T. delivered judgments agreeing with that of the Chief 


Justice. 

The defendant appealed. 


(1) (1875) 12 Bomb. H.C 294. 
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Nov. 19. Sir Eric Richards, K,C, and AusUcn-CartmelU for 
the appellant. It is established by the Khojas' and Mcmons" 
Casc{\) that the Hindu law of succession applies among Memons 
throughout India. If any local custom varying that rule is relied 
on it must be proved as an ancient and invariable custom and 
established by clear and unambiguous evidence: Soorcndronafh 
Roy V. Mtissamat HceramonceBnrmoneah.{2) A.\\.h.ou^ there have 
been in India cases in which it has been held that various incidents 
of Hindu law do not apply to Memons, it has never been held 
that a Hindu custom of succession is not applicable. The Court 
of Appeal relied onv. GoW?ai(3), followed in Cassionbhoy 
^IhmcdhHoy v. Ahmedbhoy Hitbibhoy{4), in which it was held 
with regard to Khojas, Mahomedans governed by Hindu law 
of succession, that there was not required for them such strin¬ 
gent proof of a custom contrary to the Hindu law of 
succession as would be required in the case of a Hindu. 
The evidence in those cases, however, showed that the new 
custom there relied on had existed for a considerable time, 
although it was not invariable or continuous. The evidence in the 
present case was insufficient to prove a discontinuance of the 
established custom. It related merely to the cases of particular 
estates all within the previous ten years, in some of which the 
Mahomedan law of succession was followed, and in some the 
Hindu law. There was not in any of those cases any dispute raised 
or any legal decision. To effect a change of custom there should 
have been evidence of a general or communal intention to discon¬ 
tinue the old custom. It is a Hindu custom that the ornaments of a 
childless widow must be returned to her husband’s family. It 
was admitted that that custom prevailed among Memons in 
Mombasa, and this is inconsistent with an adoption of the general 
Mahomedan law as to succession: Moosa Haji Joonas v. Haji 
Abdul Rahim.{S) The trial judge saw and heard the witnesses 
and had considerable knowledge of local conditions at Mombasa; 
his view of the effect of the evidence should therefore be preferred 

(1) Perry’s Oriental Cases, 110 , 280. 

(2) (1867) 12 Moo. Ind. Ap. 81. (5) (1905) I.L.R. 30 Bomb. 

(3) 12 Bomb. H.C. 294. 197. 

(4) (1887) I. L. R. 12 Bomb. 
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to that of the Court of Appeal [Abraham v. Abraham{\) was 
also referred to.] 

The respondent was not represented. 

Dec. 3. The judgment of their Lordships was delivered by 

Viscount Haldane. This is an appeal from a judgment of 
the Court of Appeal for Eastern Africa reversing a judgment of 
the High Court of East Africa at Mombasa. The question to be 
decided is whether the succession to the estate of one Haji Ismail 
Mithu, deceased, is governed, as the appellant, who is a son, claims, 
by Hindu law, or whether the succession is governed by Mahome- 
dan law, as the respondent, who is the widow, asserts. This ques¬ 
tion arose in an action brought by the respondent against the appel¬ 
lant claiming administration and a declaration that she was entitled, 
on the footing that Mahomedan law applied, to an eighth of her 
husband’s estate. On the appellant’s contention the respondent, 
as widow of the deceased, became entitled to no more than 
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maintenance. 

The deceased was a merchant who had settled at Mombasa, and 
was a member of the Indian sect known as Memons- According 
to the case as stated by the appellant’s counsel, some four or five 
hundred years ago the Loannas, a sect of Hindus located m Sind, 
became converted to the Mahomedan faith an^ took the name of 
Memons. A century or so later they migrated to Cutch, where 
they settled. There were two migrations. Those who first migrat¬ 
ed and their descendants became known as Cutchee Memons, 
while those who migrated on the second occasion, and their 
descendants, were called Nassapooria Memons. Both sets of 
migrants held to religious tenets and customs which are common 
to the Memon community, and, for the purposes of the present 
appeal, the distinction between the two sets is immaterial. 

Upon their conversion to Mahomedanism the Memons did not 
adopt the Mahomedan law as to succession,but retained their Hindu 
law of succession as a customary law which remained binding 
upon the entire Memon community at Cutch. Over half a century 

ago Memons began to migrate from Cutch to EastAfrica, and there 


(1) (1863) 9 Moo. Ind. Ap. 196. 
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J- are now. so it is stated, at least a hundred Memon families at 

1915 Mombasa. 

Abdurahim deceased’s father was a Nassapooria Memon who about half 

a century a^jo, with his wife and children, including the deceased, 

migrated to Mombasa, where thev settled. At Mombasa the 
Halim ABAi. . . ' 

- s-uccession to Mahomedans is in general governed by Mahomedan 

law, although it would probably be open to immigrants to prove 

that they have brought with them and preserved a custom 

establishing sjiecial law of succession. 

The action was tried before Hamilton C.J. The appellant and 
respondent both called evidence. It was shown that in some 
cases, of which ele\ en appear to have been fully proved, succession 
• among the members of the Memon community at Mombasa had 

taken place according to Mahomedan law. The only documentarv^ 
evidence was also in accortlance with this view. On the other 
hand oral evidence was given for the appellant and accepted by 
the learned judge who tried the case which showed that in a few 
cases distribution in accordance with Hindu law had taken place. 
It was also established that there had been a custom, or at least ^ 
practice, that ornaments given to a wife in her husband’s lifetime 
were allowed to remain with the widow only during her life or 
until remarriage, a custom or practice more nearly resembling the 
rule which obtains among Hindus than any which regulates such 
cases among Mahomedans. Upon consideration of the evidence 
Hamilton C.J. decided in favour of the appellant- He took the 
view that the burden of proof lay on the respondent to show that 
there was a Mahomedan custom which applied to the Memons in 
Mombasa, that this custom was ancient and invariable, and that 
it had superseded the custom which governed the Cutch Memons 
in such cases before migration. 

The Court of Appeal were of a different opinion. They held that 
HamiltonCJ. had, having regard to the facts as established, wrong¬ 
ly stated the character of the burden of proof. They took the view 
that it the present respondent simply produced sufficient evidence 
to show that the custom of Hindu succession had ceased to be 
generally observed by the Memons in Mombasa, that was sufficient 
to entitle her to succeed, if tlie other side failed to bring fonvard 
sufficient evidence in answer. They commented on the indications. 
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adverse to the present appellant, furnished by the documental y 
records, and on what they considered to be on the whole the ^ 
preponderance in trustworthiness of the oral evidence against him. abdurahim 
That on certain occasions females should have been proved to nave mithu 
preferred maintenance to a share of a very small estate the} regar- jj^limabai. 
ded as in the circumstances inconclusive; nor was the special cus- 


tom or practice as to ornaments enough to displace the presump¬ 
tion that the general rule was that of Mahomedan law. 

Their Lordships are in agreement with the conclusions reached 
by the Court of Appeal for Eastern Africa. It seems to them that 
the learned judge who tried the case misconceived what, having 
regard to the circumstances of the Memon migration to Mombasa, 
was the real question for the judge who had to try the case. 
Where a Hindu family migrate from one part of India to another, 
prima facie they carry with them their personal law, and, if they 
are alleged to have become subject to a new local custom, this new 
custom must be affirmatively proved to have been adopted, but 
when such a family emigrate to another country, and, being them¬ 
selves Mahomedans, settle among Mahomedans, the presumption 
that they have accepted the law of the people whom they have 
joined seems to their Lordships to be one that should be much 
more readily made. All that has to be shown is that they have so 
acted as to raise the inference that they have cut themselves off 
from their old environments. The analogy is that of a change 
of domicil on settling in a new country rather than the analogy 
of a change of custom on migration within India. The question 
is simply one of the proper inference to be drawn from the 

4 

circumstances. In the present case it is to be observed that it 
does not appear that the Memons in Mombasa have at any time 
established any distinctive political or social organization for 
themselves. Such organization as has been formed appears to 
have been formed mainly, if not entirely, for purposes of worship. 
There seems to be no sufficient reason in what has been brought 
before the Courts in this case for regarding the Memons who have 
emigrated from Cutch to Mombasa as other than a number of 
individual Mahomedans who have settled down among a people 
who are of their own religion- It does not appear that these 
Memons have ever as a body claimed to be outside the system of 
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law which naturally follows from that religion and so prevails 

among the IVIahomedans at Mombasa. Their Lordships have 
abdurahim examined the oral evidence brought forward on behalf of the 

appellant. It relates to very small estates and is of an inconclusive 
character. There is lacking in it indication of intention to assert 
a principle. A good deal of the evidence for the respondent is open 
to the same observation. Rut several of the documentary* records 
distinctly support the contention that some at least of the Memon 
families had treated themselves as governed in point of succession 
by Mahomedan law, and the balance of the oral testimony appears 
to be on that side. Under these circumstances their Lordships 
think that the presumption which arises from the facts proved 
and the weight of evidence are both in favour of the conclusion 
reached by the Court of Appeal- 

They will, therefore, humbly advise His Majesty that this appeal 
should be dismissed. The respondent, who did not lodge a case 
or appear at the hearing, will have any costs to which she may be 
entitled according to the practice usual in such circumstances. 


Solicitors for appellant: Harrison, Poiocll & Talk. 
Solicitors for respondent: Humphreys, Phillips & Cc?, 
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PARBHU DYAL 


Appellant ; 


AND 


KALYAN DAS and Others 

AND CONNECTED APPEAL. 


Respondents. 


ON APPEAL FROM THE HIGH COURT OF ALLAHABAD. 

Usufructuary Mortgage^RedempHon^Dccrcc of Subordinate Judge— 
Variation on Appeal—Mesne Profits subsequently added by Subordi¬ 
nate Judge—Jurisdiction—Code of Ck'il Procedure {Act X. of 1877), 


J. CA 
I9l5 
Dec. 14. 


583. 

Under a usufructuary mortgage made in 1863 the mortgagors in 

1878 obtained a decree of a Subordinate Judge for redemption and 

were put into possession. The High Court upon appeal varied the 

decree by finding that a further sum was due under the terms of the 
mortgage deed. This further sum not being paid, the mortgagee 

under orders of the Court regained possession. Upon an application 

by the mortgagee to the Subordinate Judge in execution of the 

decree he was decreed a further sum for mesne profits in respect of 

the time during which he had been out of possession. The equity 

of redemption was sold in execution in 1881 and was purchased by 

the mortgagee. Upon a subsequent suit by the mortgagors to 

redeem:— 

Held, that the Subordinate Judge had jurisdiction to make the 
decree allowing mesne profits, that the purchase of the equity of 
redemption by the mortgagee was valid, and that the appellants 
had no right to redeem. 

Consolidated Appeals from two judgments and decrees of the 
High Court (November 9, 1909) affirming decrees of the Sub¬ 
ordinate Judge of Aligarh. 

The sole question arising in the appeals was whether the appellant 
was entitled to redeem a usufructuary mortgage executed on 
February 5. 1863. The material facts are stated in the judgment of 
their Lordships. The suit which was the subject of the first appeal 
was instituted by the appellant in 1906 in the Court of the Sub¬ 
ordinate Judge of Aligarh, claiming to redeem the above mortgage. 
The appellant had in 1901 purchased a share in the mortgaged 
property from the mortgagors, who had sought to redeem in 1878. 

^Present’. Viscount Haldane, Lord Parmoor, Lord Wrenbury, 
Sir John Edge, and Mr. Ameer Ali. 
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hFe contended that the decree of the Subordinate Judge of Main* 
j)urmadein 1881 allowing mesne profits thereunder was made 
witho-ut jurisdiction and that the subsequent purchase of the equity 
of redemption by the mortgagee in execution of that decree was 
consequent!) void- The suit which was the subject of the second 
appeal was instituted in the same Court by the heirs of the mort¬ 
gagee. and was for possession of the property the subject of the 
mortgage of 1863, the defendants being purchasers at a sale in exe¬ 
cution of a decree obtained by them against the mortgagee of 1863, 
upon a mortgage by him in 1886. The right of the appellant to re- 
<Ieem the mortgage of 1863 consequently arose in both suits. 

The Subordinate Judge dismissed the first suit. He held that 
the Subordinate Judge of Mainpur had jurisdiction to allow mesne 
profits and that the purchase of the equity of redemption by the 
mortgagee in 1881 Was therefore valid. 

The High Court (Sir John Stanley C.J. and Ranerji J.), by a 
judgment delivered in the first suit on November 9, 1909, dismissed 
the appeal. The learned judges held that the order for payment of 

mesne profits and for sale could not be treated as made without 
jurisdiction. They said: “In our opinion a decree of reversal by 
an appellate Court contains by necessary implication a direction to^ 
the Court below to cause restitution to be made of all the benefits 


r)f which the successful party in the appeal was deprived by the 
enforcement of the erroneous decree of the Court of first instance."^ 
They referred to Hurro Chtanicr Roy Chowdhry v. Shoorodhonec 
Dcbia{\) and other decisions, and distinguished Kalka Singh v. 
Parasrani.(2) 


The judgment of the learned judges is reported at I.L.R. 32 
Allah. 79. The appeal in the second suit was concluded bv the 
above judgment. 


1915. Nov. 11. Sir Eric Richards, K.C,, and Kcmvorthy Brown, 
for the appellant. The power of the Subordinate Judge under the 
Code of Civil Procedure, 187/, s. 583, was limited to giving eflfect 
to the decree of the High Court. That decree did not, either 
expressly or by implication, give the mortgagee a right to mesne 
profits: the decree for mesne profits was therefore made without 


(1) (1868) 9 Sulh. W.K. 402. 


(2) (1894) L.R. 22 Ind. Ap. 68. 
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jurisdiction and is void: Kalka Singh v. Farasraju.^l) The 
decisions referred to by the High Court are distinguishable, as the 
decree of the High Court did not reverse that of the Subordinate 
Judge, and the High Court had by their previous decree expressly 
provided what sum the mortgagee was entitled to upon redemp¬ 
tion. The mortgagee was not entitled to mesne^ profits, as 
during the period in which he was out of possession he had had 

the use of the money paid under the original decree. [Khiarajmal 

v. Daim(2) was also referred to.] 

De Griiyther, K.C., and Dube, for the respondents, were not 
called upon. 


J. C. 
I9i5 

DYAL 

V. 

KalyaN 

Das. 


Dec. 14. The judgment of their Lordships was delivered by 
Mr. Ameer Ali. The facts on which the two suits that have 
given rise to the present appeals were brought in the Court of the 
Subordinate Judge of Aligarh are fully set out in the judgment of 
the High Court of Allahabad. It is sufficient, therefore, to state 
shortly the circumstances which form the basis of the appellant 
Parbhu Dyal’s claim. He was the plaintiff in one of the actions 
(24 of 1906) which was a suit for the redemption of a mortgage, 
whilst in the other (173 of 1906) he was joined as a defendant. 
Both suits, however, related to a village called Lodhamai. A 
half-share of this property, in the nomenclature in vogue in this 
part of the country described as a 10-biswas share, belonged ori¬ 
ginally to one Ram Bakhsh. In the year 1863 Ram Bakhsh exe¬ 
cuted a usufructuary mortgage in respect of this share for a term 
of eleven and a half years in favour of one Debi Das, since deceas¬ 
ed, It may be noted here that just as 16 annas constitute the integ¬ 
ral unit in Bengal and other places, 20 biswas form the unit in most 
parts of Upper India—20 biswansis going to a biswa. The mortgage 
deed in favour of Debi Das provided that the mortgagee should 
remain in undisturbed possession of the mortgaged property and 
take the rents and profits in lieu of interest. The principal money 
secured by the mortgage was never repaid and Debi Das continued 
to hold the share after the expiration of the term for repayment. 
In the meantime Ram Bakhsh was dealing with the equity of 
redemption; in 1866 he assigned his right in 7 biswas of his 10 


(1) L.R. 22 Ind. Ap. 68. 


(2) n904) L.R. 32 Ind. Ap. 23. 
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biswas to the minor sons of a person named Zahur Ahmed ; a little 
later he sold to Zahur Ahmed himself 2 biswas 19 biswansis, and 
subseq-uent thereto the remaining fraction left in his hands to the 
mortgagee. Debi Das. The outstanding equity of redemption in 
respect of 9 biswas 19 biswansis thus vested in Zahur Ahmed 
and his sons. Zahur Ahmed died shortly after, leaving as his heirs 
besides his sons several daughters and two widows. His estate, in¬ 
cluding the right to redeem the mortgage to Debi Das, accordingly 
devolved on his heirs. In 1877 his sons under the guardianship 
of their mother brought a suit for redemption against Debi Das, 
and in May.1878, they obtained a decree for possession on payment 
to the mortgagee of a specified sum- This money appears to have 
been paid into Court, and the plaintiffs obtained possession of the 
property in July, 1878. The decree of the Court of first instance 
was. however, varied on appeal by the High Court, which directed 
payment by the plaintiffs of a further sum of Rs. 9000. This they 
failed to do, and the mortgagee was restored to possession by an 
order of the Court in April, 1880. Debi Das then applied to the 
Court for an order for mesne profits for the period during which he 
was out of possession, and in March. 1881, he succeeded in obtain¬ 
ing a decree for a sum of over Rs. 5000. In execution of this decre¬ 
tal order he caused the outstanding equity of redemption to be at¬ 
tached and sold, and at the auction sale purchased the same him¬ 
self. After his purchase as aforesaid he purported to deal with the 

property as absolute owner; he mortgaged the property to one 
Sagar Mai, who obtained a decree on his mortgage, and in execu¬ 
tion of that decree the defendants in suit 173 ofl906 purchased the 
share in question in 1897. In suit 173 of 1906, which has given rise 
to appeal 75, the heirs of Debi Das are the plaintiffs, and they seek 
to redeem the property on the ground that, although Debi Das 
after his purchase in 1881 became the absolute owner, the defend¬ 
ants had in the auction sale held in 1897 only acquired his mort¬ 
gagee right. 

The sons of Zahur Ahmed on the other hand continued to deal 
with their right to the equity of redemption as still subsisting in 
them, and by two deeds of sale assigned to Parbhu Dyal, the 

appellant, a 5-biswas share of the property- Parbhu Dyal, after 
failing in one suit in 1905 on the ground of non-joinder of parties, 
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brought in 1906 the present action to redeem the mortgage execut- J- 
ed by Ram Bakhsh in 1863 and for ancillary relief. He contended 1915 
in the Courts below, as has been contended before this Board on parbhu 
his behalf, that the decree for mesne profits and all the proceedings 
thereunder, culminating in the sale at which Debi Das purported to Kalyan 

purchase the equity of redemption, were made without jurisdiction -' 

and conveyed no title to the purchaser; and as they were mere 
nullities the right of his assignors was unaffected, and by virtue of 
the assignment to him he is entitled to redeem. 

Both Courts have overruled his contentions and dismissed his 
suit. Their Lordships fully concur in the reasons given by the 
High Court for disallowing the plaintiff’s claim. As the learned 
judges point out, the Court which awarded the mesne profits had 
full jurisdiction in that behalf; if it exercised the jurisdiction 
wrongly, the persons aggrieved had their remedy under the provi¬ 
sions of the Indian Code of Civil Procedure, either by appeal to the 
High Court or by an application for revision. Objection was in fact 
taken under s. 311 of the Civil Procedure Code, 1882, to the sale 
for mesne profits, which was disallowed, and there was no appeal 
from that order. The present action, in their Lordships’opinion, is 
wholly misconceived. It was further urged on the appellant’s be¬ 
half that he was at any rate entitled to redeem the share of Zahur 
Ahmed’s daughters, who were no parties to the suit of their bro¬ 
thers or to the subsequent proceedings held therein- Their Lord- 
ships are not satisfied that any right was in fact conveyed to 
Parbhu Dyal by those ladies, nor, if an}^ right was conveyed as 
alleged, what its extent was. 

The appeal should be dismissed with costs to be paid by the 
appellant, Parbhu Dyal, to the respondents who were represented 
at the hearing. It is admitted that this judgment will govern 
appeal 75, which arises out of suit 173 of 1906 brought by the 
heirs of Debi Das. That appeal should also be dismissed. 

Their Lordships will humbly advise His Majesty accordingly. 

Solicitor for appellant: Douglas Grant. 

Solicitors for respondents: Barrow, Rogers & Nemll, 


INDIAN APPEALS. 


[L. R. 


HANK OF P>ENGAL . .Appellants; 

AND 

KAMANATI^AN CHETTY andOtheks . . Respondents. 

ON AVVEAL FROM THE CHIEF COURT OF LOWER BURMA. 

Frincipai and Agcnt^Poivcr of Attorney—Construciion^Moncy-lcn.dcrs’ 

Agent—Power to borroiv—Guarantee of Loan. 

A chetty money-lender executed a power of attorney giving his 
agent general powers to manage and conduct the business, and for 
that purpose to sign the principaPs name, and authorizing him to 
Iiorrow money from any bank, cither with or without pledge of 
securities for moneys advanced to various persons, and (inter alia) 
to indorse promissory notes in his al>solutc discretion. 

'fhe agent entered into a transaction with a bank whereby the 
bank opened a cash credit in favour of a proposed borrower from 
the money-lender, and the borrower made a promissory note 
payable to the money-lender for the amount i>f the credit; the 
agent, in his principaPs name, intlorsed the promissory note to the 
bank and signed a guarantee for the credit. The borrower made 
default:— 

Held, that the transaction was authorized by the power of 
attorney, and that the principal was liable to the bank for the 
amount due upon the cash credit. 

Ai*peal from a judgment and decree of the Chief Court (March 
26, 1914) reversing a judgment and decree of Robinson J. 

The suit was instituted by the appellants against L. A. R- L. 
I.utcivumanan Chetty, since deceased and represented by the res¬ 
pondents, to recover Rs. 63,122, the balance of a cash credit 
account and interest due from one Hashim Ebrahim. 

The deceased defendant carried on business asacbetty banker 

and money-lender in Rangoon under the style of A.R.L.Chetty, but 
resided in the Presidency of Madras. The business at Rangoon was 
eonducted by liis agent Chockalingam Chetty under a power of 
attorney dated October 24. 1904. The material provisions of the 
power of attorney are set out in the judgment of their Lordships- 

On May 23,1908, the appellants opened a cash credit account with 
Hashim Ebrahim, taking as security a promissor>’ note of that date 

* Present : Viscount Hai.dank, T.ohd WRENnURV, Sir John Eih'.k. 
AND Mr. Amekr All 
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payable on demand for Rs. 50,000 and interest, made by Hassum 
Ebrahim in favour of A. R. L. Chockalingam Chetty or order, and 
indorsed by Chockalingam Chetty to the appellants. On the same 
■date Chockalingam Chetty executed in the name of A.R.L. Chocka¬ 
lingam Chetty an agreement guaranteeing to the appellants all 
sums which might from time to time be due to them from Hassum 
Ebrahim upon the cash credit account. Prior to these transactions 
the power of attorney had been produced to and registered by the 
appellants. 

The defendant by his written statement pleaded, inter alia, that 
the plaintiffs (appellants) had full knowledge of the power of 
attorney, and that, as they well knew, Chockalingam Chetty had 
no authority thereunder, or otherwise, to indorse accommodation 
bills or notes, or to give guarantees for third persons, so as to bind 
the defendant; they also denied all the alleged facts. The plaintiffs, 
by leave, pleaded in reply that even if not authorized the transac¬ 
tion was ratified by the defendant. 

The suit was tried by Ormond J. At the trial evidence was given 

on behalf of the plaintiffs (appellants) as to previous transactions 
between themselves and Chockalingam Chetty, in which he, pur¬ 
porting to act on behalf of the defendant, had guaranteed advances 
made to other persons, of whom some were and some were not 
chetties. There was also evidence that it was part of the business 
of a chetty banker and money-lender to guarantee loans and over¬ 
drafts, The defendant did not produce his books of account, 
although notice to produce was given. 

Robinson J. gave judgment in favour of the appellants. He held 
that Chockalingam Chetty had no authority under the power of 
attorney to guarantee the cash credit in question, but that the 
defendant had held out his agent as having authority to enter into 
guarantees and had ratified the transaction. 

This decision was reversed upon appeal. The Court (Ormond 
and ParlettJJ.) was of opinion that under the power of attorney the 
agent had a general authority to carry on the business of a chetty 
banker and money-lender on behalf of the defendant and an express 
power to borrow money for the purpose of that business. They 
held that the express power did not authorize the agent to borrow 
money for another, or to make his principal surety for another’s 
VoL. XLIIL E 
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loan. Upon the evidence they found that it was not made out that 

it was part of the business of a chetty to become guarantor for 
others who were not chetties. It was agreed in argument that there 
was no question of ratification. The suit was accordingly dismissed. 

1915. Nov. 16. 17. Sir Eric Richards, K.C., and F. J. Coltman,. 
for the appellants. The case is of importance as the power of 
attorney is in a form commonly used by chetties. The transaction 
was within the authority conferred by the power of attorney. The 
instrument gave to the agent the entire management of the business 
and authorized him to borrow for the purpose of making loans with 
power to make or indorse notes ; the transaction was in substance a 
borrowing for the purpose of lending. The evidence show ed that the 
particular method followed was one not infrequently followed by 
chetties. Further, there was evidence of similar transactions be¬ 
tween the agent, purporting to act for the defendant, and the 
appellants. Under s. 114 of the Indian Evidence Act, 1872, this 
threw the onus upon the defendant to show^ that transactions of 
that class were not part of the business for which the agent was 
employed. The defendant having failed to produce his books, al¬ 
though given notice to do so, and not having adduced any evidence,, 
illustration (g) of that section shows that he must be presumed to 
have sanctioned the transactions. Fhcgcrald v. Drcsslcr{\) is 
distinguishable, as in that case the alleged agent had no authorit)^ 
at all. [Act XI. of 1876, s. 36 (a), sub-s. 6, and s. 37, sub-s. 2, as 
amended by Act I. of 1907, was referred to as to the powers of the 
appellants, and the Indian Contract Act (IX. of 1872), s. 187, as 
to powers of attorney.] 

Newbolt, AT.C., and G. S'- Sanders, for the respondents. An 
agent’s authority to borrow on behalf of his principal must be 
strictly proved. The transaction did not come within the four cor¬ 
ners of the power of attorney: Bryantx.La Banque du Pcuplc{2) ; 
Jacot?s\.Morris.{3) The appellants had notice of the terms of the 
power of attorney; evidence directed to proving an ostensible 
authority is therefore not material. There w^as no evidence that 
the defendant knew of or profited by the previous transactions. 


(1) (1859) 7 C.B. (N.S.) 374. (3) 11901] 1 Ch. 261; [1902] t 

(2) [1893] A.C. 170. Ch. 816. 
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The authority depended solely upon the terms of the instrument, 
and the defendant was therefore not bound to produce his books or 
give evidence. The evidence did not show that the business of a 
chetty included a transaction of this character. 

Dec. 16. The judgment of their Lordships was delivered by 
Mr. Ameer Ali. This is an appeal from the Chief Court of Lower 
Burma, and the sole question for determination is whether the 
agent in Rangoon of the original defendant to the action, Lutchu- 
manan Chetty, since deceased, now represented by the respond¬ 
ents, ‘had authority to enter into the transaction with the plaintiff 
bank on the basis of which it seeks to enforce the present claim 
against the principal. 

Lutchumanan Chetty was a native of Madras, and ordinarily 
resided there. He belonged to the well-known chetty money-lend¬ 
ing caste, and had a large and apparently lucrative money-lending 
business in Rangoon, which he carried on by agents, under the 
name and style of Ana Roona Laina, or shortly A. R. L, Chetty. 
Previous to 1904 he had two partners, but after the death of one 
and the retirement of the other in that year he was the sole owner 
of the business. 

By a power of attorney dated October 24, 1904, he appointed one 
Ramaswamy Chetty, described in the document as “at present of 
Rangoon,” as his attorney under “the style or firm of Ana Roona 
Laina or A. R. L. Ramaswamy Chetty.*' On May 15, 1905, 

Ramswamy, by the power reserved to him in his appointment, 
substituted in his place one Chockalingam Chetty as the attorney 
and agent of the defendant. Since his appointment Chockalingam 
admittedly has managed the entire money-lending business of the 
defendant’s firm in Rangoon. 

The transaction which forms the basis of the present claim was 
entered into in May, 1908. It appears that about this time one 
Hassum (or Hashim) Ebrahim, with whom Chockalingam had 
previous dealings and who was evidently a customer of the firm, 
applied to him for financial assistance- He acceded to the request, 
and the arrangement that was come to between them was in sub¬ 
stance this, that Chockalingam should pledge the firm's credit with 
the plaintiff bank to enable Ebrahim to have a cash credit account 
opened in his name and obtain from the bank advances not exceed¬ 
ing in the aggregate Rs. 50,000, and that to secure the due repay- 
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mcnt of this amount with interest thereon he should execute a 
promissory note in favour of the defendant’s firm which Cho- 
ckalingam on his side should indorse over to the bank. 

It is to be observed in this connection that under the provisions 

of the Presidency Hanks Act (XL of 1876), s. 37 (c), the bank iS 
precluded from opening cash credits on the security of any negoti¬ 
able instrument of “any individual or partnership firm . . . which 

does not carry on it the several responsibilities of at least two per¬ 
sons or hrms unconnected with each other in general partnership. 

It was in view of this provision of the law, and the practice of 
the !)ank in conformity therewith, that the promissory note for 
Rs SO,000. bearing the usual bank rate of interest, was executed on 
May 23. 1908, by Ebrahim in favour of A. R. L. Chockalmgam 
Chetty, the name under which the defendant’s firm admittedly 
carried on business in Rangoon. This note was indorsed over by 
Chockalingam to the bank. Thus both Ebrahim and the chetty firm 

l>ecame severally liable on the note, one as the drawer, the other as 
the indorser, for advances to Ebrahim on his cash credit account. 

At the same time and on the same date Chockalingam gave to the 
plaintiff bank a letter of guarantee on behalf of his firm. It stated 
the nature of the transaction and the character of the obligation 
undertaken l)v the chetty firm in these terms; “In consideration 
of the Hank of Hengal having agreed at our request to grant to 
Hassum Ebrahim (who is hereinafter referred to as the borrower) 
accommodation by way of cash credit to such an amount from time 
to time as the bank in its discretion shall think proper upon condi¬ 
tion that such cash credit shall to the extent of Rs. 50,000 and in¬ 
terest be secured by the promissory note hereinafter mentioned we 
the undersigned A R.L. Chockalingam Chetty (guarantor) have 
<lelivered to the Hank of Bengal a promissory note dated May 23, 
1908, for Rs.50,0LX) and interest payable on demand made by the 
said borrower in favour of us and indorsed by us to the said bank 
or order (the said promissory note being intended as a guarantee 
to the extent of Rs.SO.OOO and interest of the balance from time to 
time due to the said bank from the said borrower on account of 
the said cash credit) on the understanding that the bank shall be at 
liberty to take steps to enforce payment of the said promissory note 
at any time after notice in writing demanding payment thereof 
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posted to us at our usual or last known address and default being 
made in payment for three days after the posting of such notice. 

Kbrahim appears to have drawn considerable sums of money on 
the cash credit account thus opened. He was adjudicated an 
insolvent shortly after, and his assets vested in the official assignee. 
He himself is said to have absconded. The plaintiff bank there¬ 
upon called upon the defendant to pay the amount due fiom Kbra¬ 
him, and on his failure to do so brought the present action in the 

Chief Court of Lower Burma in its original civil jurisdiction. The 
defence to the action in the main is the denial of authority on the 
part of Chockalingam to enter into the transaction so as to bind 

the defendant’s firm- 

The case was at first heard ex parte, owing to the default of the 
defendant to enter appearance,but the ex parte decree was set aside, 
and the suit came on for trial as a contentious cause on January 17, 
1912, before Ormond J., who framed the issues and took part of 
the evidence. It was heard subsequently by Robinson J. The defen¬ 
dant, besides putting in the power of attorney and the instrument 
substituting Chockalingam in place of Ramaswamy, adduced no 
evidence; and Robinson J. held in substance that, although there 
was no express authority to the agent to enter into a transaction of 
this nature, the defendant subsequently ratified and confirmed the 
act and was therefore clearly liable. He accordingly decreed the 
plaintiffs’ claim. The Appellate Court did not agree with this 
view. The learned judges further considered that if guaranteeing 
the loans of others was to be regarded as “a necessary incident of 
the business, it would not be so much a money-lending business as 
an insurance business.” They accordingly dismissed the suit. 

In their Lordships* opinion this judgment cannot be supported. 
The learned judges seem to have missed the real point at issue. 
They do not appear to have correctly apprehended the character 
and extent of the powers entrusted to the agent, or the nature of 
the business which he conducted and managed on behalf of the 
defendant in Rangoon. 

Their Lordships desire to refer shortly to the principal provisions 
of the power directly bearing on the question raised in the case. 
After setting out that he was formerly carrying on the business of 
bankers and money-lenders in Rangoon in co-partnership with two 
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Other persons, and that owing to the death of one partner and the 
retirement of the other he was then solely carrying on the same 
business under the style of A.R.L. Chetty, and that he was desirous 
of appointing Ramaswamy Chetty as his attorney for the general 
management of his said business, the defendant (Lutchumanan 
Chetty) proceeds to state the duties with which he charges the 
agent and the powers he entrusts him with : “To transaict, conduct, 
and manage all and every or any of the affairs, concems, matters, 
and things in which I, the said L.A.R.L. Lutchumanan Chetty, now 
am or hereafter may be in any wise interested and concerned, and 
for that purpose to use or sign my name to all and every or any 
documents or document writings or writing whatsoever. To bor¬ 
row money from any bank or banks, firm or firms, person or 

persons, either with or without pledge of securities for moneys 
advanced to various persons.” The authority to borrow is given in 
explicit and the broadest terms, “either with or without pledge of 
the securities” lodged with the agent by constituents for moneys 
advanced to them. 

The power then goes on to declare. “To make draw sign accept 
endorse negotiate and transfer all and every or any bills of ex¬ 
change, promissory notes, hundis, cheques, drafts, bills of lading 
and all and every other negotiable securities whatsoever to which 
my signature or endorsement may be required or which my said 
attorney may in his absolute discretion think fit to make draw sign 
accept endorse negotiate and transfer in mv name and on my 
behalf.” 

It is to be borne in mind that the defendant's business was a 
general money-lending business, in the course of which he financed 
both chetties and non-chetties. The agent had express authority 
to borrow. For what purpose? To lend to others. It was an 
essential incident of the business; and the authority to borrow 
implied an authority to pledge the credit of the firm for the pur¬ 
pose of obtaining or securing advances from others to customers. 
It was a matter of convenience that, instead of receiving the money 
diiectly himself and lending it to the borrower, he authorized the 
lender, in this case the bank, on the pledge of the firm's credit, to 
advance the money to the borrower. 

Applying to the power in the present case the canon of con¬ 
struction laid down in Bryant v. La Banqnc du Pexiplc{\), namely, 

(1) [1893] A.C. 170, at p. 177. 
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^'that where an act purporting to be done under a power of attorney 
is challenged as being in excess of the authority conferred by the 
power, it is necessary to show that on a fair construction of the 

whole instrument the authority in question is to be found within 
the four corners of the instrument, either in express terms or by 
necessary implication’', their Lordships consider that the authority 
to enter into transactions of the nature in dispute is to be found in 
the document itself by necessary implication from the nature of the 
business, with the general management of which the agent was en¬ 
trusted. Without such authority it would hardly have been possible 
to cari-y on the business of a money-lender and financier. 

It is clear from the facts proved in the case that for three yea:rs it 
was accepted, and business was transacted on the basis, that the 
agent was invested with full authority in that behalf. For between 
May, 1905, and May, 1908, Chockalingam entered into twenty-three 
identical transactions without, so far as appears on the record, any 
question being raised that they were in excess of his authority. 
Besides, there is evidence that among these chetty money-lending 
firms it is the practice for the agent to pledge the credit of the 
principal in this manner. 

It was urged on behalf of the defendant that it was not shown he 
had received any benefit from the transaction in question. Their 
Lordships think that if authority is established the mere fact that 
the principal did not receive any benefit does not rid him of his 
liability. But it is to be observed that the case of the plaintiff bank 
was that the defendaint’s books of accounts would show receipt of 
commission on the transaction. It called upon the defendant to pro¬ 
duce those books, which he failed to do; nor was Chockalingam 
called to support his allegation in respect of the non-receipt of 
commission. 

Their Lordships are of opinion that the decree of the Chief 
Court should be set aside and that of Robinson J. should be 
restored. The respondents must pay the costs of this appeal and 
of the appeal in the Chief Court, 

Their Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellants: Arnould & Co, 

Solicitors for respondents: Bramall 6r White. 
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ON APPEAL FROM THE HIGH COURT AT BOMBAY. 


liin-du LazK.' — Adoption — Partition — Mitakshara — Collatctals—Share of 

Adopted Son—Dattaka Chandrika, s. 5, pars. 24 and 25. 

According to Hindu law an adopted son occupies the same position 
in the family of the adopter as a natural born son, except in a few 
instances which arc accurately defined by the Dattaka Chandrlka 
and the Dattaka Mimansa. Those instances relate to marriage 
an<l to competition between an adopted son and a legitimate son 
subsecjucntR born to the adoptive father. 

Two brothers, governed l)y the Mitakshara law, died. To one a 
posthumous son was l)orn; subsequently the widow of the other, 
by the authority of her deceased husband, adopted a son to him. 
Upon a partition of the joint family ancestral estate between the 
two sons:— 

Held, that the adopted son was entitled to a share equal to that 
taken by the son of his adoptive father’s brother. 

Dattaka Chandrika, s. 5, pars, 24 and 25, discussed and explained. 

Raghubamind Doss v. Sadhu Churn Doss, (1878) I.L.R, 4 Calc. 
425 disapproved. 

Appeal from a judgment and decree of the High Court (Feb¬ 
ruary 2, 1914) varying a decree of Macleod J, (Nov. 13, 1913). 

The suit was instituted in the High Court by the appellant pray¬ 
ing for partition between himself and the respondent of the joint 
family ancestral estate. The only question for decision in the 
appeal was as to the shares to which the appellant and respondent 
respectively were entitled. 

The parties were Gujerathi Hindus, governed by the Mitakshara 
and the Mayukha. Their grandfather had been in possession of the 
property. He died in 1893 leaving two sons, Bhug\vandas Nagar- 
das and Hurkissondas Nagards. Hurkissondas died on Sep. 14, 
1900, and Bhugwandas on December 17, 1900. The respondent was 
the posthumous son of Hurkissondas, bom on December 18, 1900, 

^ Present '. Viscount Haldane, Lord Parmoor, Lord Wrenbury, 
Sir John Edge, and Mr. Ameer Ah. 
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and the appellant on Febiuary 1, 1901, was adopted as the son of 
Bhugwandas by the latter’s widow under the express authority of 
her deceased husband- The validity of the adoption and the 
appellant’s right as a coparcener had been contested, but were 
finally established upon appeal to the Privy Council (see L.R. 
34 Ind. Ap. 107). 

In the present suit the respondent contended that the appellant 
being the adopted and not the natural son of Bhugwandas was 
only entitled upon partition to a reduced share, which, according 
to the Bombay authorities, would be one-fourth of the share of 
the respondent. 

The suit was tried by Macleod J. He was of opinion that the Dat- 
taka Chandrika, s. 5, pars. 24 and 25, upon which the respondent 
relied, did not apply to a case of partition of joint family property 
under the Mitakshara law, but only to cases of succession by inheri¬ 
tance to the estate of a deceased person. In the view of the learned 
judge there was on a partition a primary division per stirpes irres- 
pective of the quality or number of the members of each stirps, 
and it was only when a secondary division per capita took place 
that an adopted son took a reduced share. A partition was accord- 
ingly decreed on the footing that the appellant and respondent took 
equal shares. 

The respondent appealed, the appeal being heard by Sir Basil 
Scott C.J. and Batchelor J. The learned judges said that the 
question at issue had been decided upon similar facts by the Cal¬ 
cutta High Court in Raghubamind Doss v. Sadhu Churn Doss{X)t 
that decision being based upon s. 5, pars. 24 and 25, of the Dattaka 
Chandrika, and that according to the translation adopted in that case 
and to translation by Sir Ramakrishna Bhandarkar(2) agreed by 
the parties in the present case there was no doubt that the above pas¬ 
sage in the Dat aka Chandrika assigned to an adopted grandson an 
inferior share. The view of Macleod J. that the rule as laid down in 

the Dattaka Chandrika was inconsistent with the Mitakshara had 
been rejected in the Calcutta case, and they considered was in con¬ 
flict with the decision in DebiPrasad v. Thakur DiaL{Z) The learn¬ 
ed judges Ihen considered the effect of the Mitakshara, referring 

(1) I.L.R. 4 Calc. 425. in the judgment of their Lordships. 

(2) Both translations are set out (3) (1875) I.L.R. 1 Allah. 105. 
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to ch. I., ss. 1, 5, 6, 8, 10, and more especially s. 11, vv. 1, 22, 

23 24 and 25, and concluded as follows: “It appears to us that 
there is nothing in the chapter of the Alitakshara rela‘=ing to 
inheritance not liable to obstruction which is in conflic.' with the 
rule evolved by the author of the Dattaka Chandrika, for, 
as we have pointed out, s. 5 of the Mitakshara in deal¬ 
ing with the allotment of shares among grandsons is in no way 
concerned with the ‘quality* of the individual sharer, while s. 11 
affirms m<)st distinctly the inferiority as a sharer of the adopted 
to the natural-born legitimate son of the owner of the inheritance. 
But it is argued that the owner of the inheritance in this case is 
Nagarclas and that the, discussion of sons in s. 11 does not war¬ 
rant the application to grandsons of the disabilities of sons. It 
is, however, to be observed that verse 22 declares that the right to 
share and the right to give the funeral oblation go togethei. It can¬ 
not be and is not disputed that of the two competitors in the pre¬ 
sent case Bachoo is the proper descendant to offer the funeral cake 
to his grandfather Nagardas. Nor can it be disputed that the word 
son (putra) in various passages in Yajnavalkya and the Mitak¬ 
shara includes grandson- We are of opinion that the discussion re¬ 
lating tosonsins.il should be taken to relate to grandsons also. 
The offering of the funeral cake can be made by sons, grandsons, 
and great-grandsons. There is therefore nothing illogical in the 
conclusion arrived at by the author of the Dattaka Chandrika. 

A decree was accordingly made varying the decree of Alacleod J. 
and directing a partition by allotting one share to the present 
appellant and four shares to the present respondent. 

The appeal in the High Court is reported at 16 Bomb.L.R. 263. 

1915. Oct. 27, 28,29; Nov. 1. Sir R. Finlay, K.C., De Gruythcr, 
K,C,, and Diinnc, for the appellant- The appellant is entitled 
upon partition to an equal share with the respondent. The inferio¬ 
rity of an adopted son in matters of inheritance is confined to 
the case where the adoptive father has a natural son bom to him 
after the adoption. An adopted son receives a reduced share under 
these oiroumstances,. because he would have taken the whole but for 
the subsequent event which alters his status. That reasoning has 
no application except where the natural son's father is the adoptive 
father. The extension of the rule to cases of collateral succession 
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is not warranted by the text of Vasishtha XV., 9, upon which 
the rule primarily rests, and is inconsistent with the Mitakshara. 
Chapter L, s. 5, of the Mitakshara, in dealing with the shares of 
grandsons, makes the primary division per stirpes, irrespective of 
the number or quality of the members of each stirps. In 
s. 11, V. 24, the rule of Vasishtha is cited, but “son” cannot 
there be read as including grandson consistently with the context 
of the Mitakshara. [The Dayabhaga, ch. X., s. 13, was also 
referred to.] The Mayukha, which is of particular authority 
among Gujerathis, contains nothing in support of the respondent’s 
contention: Mayukha, ch. IV., s. 5, vv. 21 and 24. The Dattaka 
Mimansa merely cites the rule as laid down by Vasishtha. The 
respondent’s contention rests entirely upon the Dattaka Chand- 
rika, s. 5, pars. 24 and 25, and the construction put upon those 
paragraphs by Markby and Prinsep JJ. in Raghuhanund Doss 
V. Sadhu Churn Doss.(\) Paragraph 24, even with the addition 
of the words which Markby and Prinsep JJ- point out are 
omitted in Sutherland’s translation, and the first part of par. 25 
can only be read as supporting the view now put forward. 
The latter part of par. 5, though obscure, is consistent with 
that view. It means that if an adopted son himself adopts a 
son, then the latter could take no more than his adoptive father 
would have been entitled to, which might be (if Vasishtha’s rule 
applied to the circumstances) a reduced share. The words “of the 
same description as himself” do not refer to the son, but mean of 
that description which the father has. [Mayne’s Hindu Law, 8th 
ed., pars. 169 and 170, were referred to and adopted.] The transla¬ 
tion of the paragraphs used in the High Courts is also obscure, but 
is consistent with this view. The decision of Markby J. was doubted 
or commented on in Raja v. Siibbaraya{2), Baramanund Mahanti 
V. CHoiUdhry Krishna{2>), and Birbhadra Rath v. Kalpataru 
Pandu.(4) The decision in Tara Mohun Bhuttacharjee v. Kripa 
Moyee Debia(S )is directly in the appellant’s favour and was follow¬ 
ed in Dinoftath Milker j&e v. Go pal Churn Mukerjee.{6) If the pas¬ 
sage in ':he Dattaka Chandrika can be interpreted as the respondent 
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(1) I.L.R. 4 Calc. 425. 

(2) (1883) I.L.R. 7 Madr. 253: 

(3) (1884) 14 Calc. L.J. 183. 


(4) (1905) 1 Calc. L.J. 388. 

(5) (1868) 9 Suth. W.R. 42. 

(6) (1881) 8 Calc. L. R. 57. 
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J contends, it must not be taken as overriding the Mitakshara: 

1915 Puttu Lai V. Parbati Ku)nvar(\) and cases there cited. Further, it 

N-A^DAS is a general principle, established by decisions of the Board, that an 

adopted son has the same rights in the adoptive family as a natural 
7. son, save where those rights are curtailed by clear and express 
H^ukkis- texts: Lai: Komnl Mozoomdar v. Uma Shiatkur Moitra.{2) 
so^iS, Clyde, K.C., and E. B. Raikes, for the respondent. An adopted 

member of a joint tamil\' always takes upon partition only a 
f^mrth share. This is the meaning of the passage in the Dattaka 
Chandrika according to the translation adopted by the parties, 
the translation in Sarkar’s Law of Adoption (p. 399), and 
Sutherland’s translation, when the omission is supplied and the 
glosses omitted. This proposition is not only consistent with but 
follows from the Mitakshara. The first seven sections of ch. I. are 
confined to the rights of natural-born (aurasa) sons of the same 
caste (savarna) ; the rule in ch. 1., s. 5, vv. 1 and 2, is a restric¬ 
tive rule, and further is confined to natural-born sons, the word 
“atpadana,” signifying procreation, being used. In s. 7 the aurasa 
sons who are not savarna are dealt with and assigned a reduced 
share; this reduction must apply whether they come in as sons, 
grandsons, or great-grandsons. In s. 11 the secondary sons are 
enumerated according to Yajnavalkya, each class coming in only 
if all higher classes are absent. An adopted son is the seventh 
named. In s. 11, vv. 24 and 25, the texts of Vasishtha and 
Katyayana are introduced in mitigation of this rule, and are in¬ 
terpreted. It is not the texts but Vijnaneswara’s interpretation 
which is the Mitakshara law: Collector of Madura v. Alootao Ra- 
ma/iuga Scthupathy,{3f) He says in v-26 that all the secondary 
sons who are of the same caste, and particularly the “son of the 
wife,” take a fourth part; but the “son of the wife” can only share 
with his uncles and cousins, for he cannot have a brother. The rule 
of Vasishtha is therefore an enabling rule, and was interpreted by 

Vijnaneswara as applying to every partition in a joint family* 
The adopted member is not only inferior as to consanguinity but 
also as regards sacrificial efficacy: Mitakshara, ch. I., s. 11, v, 21; 

(1) (1915) L.R. 42 Ind. Ap. 155. (3) (1868) 12 Moo. Ind. Ap. 397,. 

at p. 160. at p. 436. 

(2) (1883) L.R. 10 Ind. Ap. 138. 
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Sarvadhikari’s Hindu Law, p. 123 (citing Nirnaya Sindhu) and 
p. 106 (citing Dharma Sindhu) ; West and Buhler, 3rd ed., p. 23 
(as to Nirnaya Sindhu) ; Mayne’s Hindu Law, par. 271,8th ed., 
p. 342. The appellant’s construction of the Dattaka Chandrika,s. 5, 
par. 25, makes the author refute a self-evident proposition. Our 
interpretation makes him refute the following plausible but fallaci¬ 
ous argument: “as the grandson succeeds to the share appropriate 
to his father, and as the share appropriate to the father of an adopt¬ 
ed grandson (if natural-born) is a full share, therefore the adopt¬ 
ed son of a natural son takes a full share. The fallacy is that the 
first proposition of the suggested argument is, as the Dattaka Chan- 
drika says, a restrictive rule. The author points out that the argu¬ 
ment would lead to impropriety, and is only true if the words “the 
share appropriate to his father” are qualified by adding ‘ 'if he had 
been of the same description” (i.e., adopted or natural, as himself ). 
Tara Mohun Bhuttacharjee Kripa Moyee Dehia{\) was decided 
upon the translation by Sutherland, which omits a material passage, 
and although Dinonath Mtikerjee v. Gopal Churn Mukerjee(2) 
follows that case, it contains a dictum (at p. 62) directly in the res¬ 
pondent’s favour. The decisions of the Board in Pudma Coomari 
Debiv. Court of Wards(3) and Kali Komul Mozoomdarv. Uma 
Shunkur Moitra{A) adopt the reasoning of Mitter J. in the for¬ 
mer case in the Calcutta High Court(5), but the learned judge ex¬ 
pressly mentions, as one of the exceptions to the general rule of the 
equality between an adopted and a natural son, the text of the Mita- 
kshara (ch. I., s. 11, v. 21) upon which the respondent relies. 

Sir R. Finlay, K.C., in reply. Save for clearly expressed ex¬ 
ceptions, the adopted son becomes for all purposes the son of his 
adoptive father: SumhoochufUler Chowdry v. NarainU Dibeh{6) 

and cases already cited. The rule contended for by the respondent 
would have the anomalous result that an adoption of a brother’s 
son would necessarily place him in an inferior position upon a 
subsequent partition. [Suraj Bunsi Koer v. Sheo Proshad 
Singh{7) was also referred to.] 

(1) 9 Suth. W.R. 423. at p. 623. 

(2) 8 Calc. L.R. 57. (6) (1835) 3 Knapp., 55, at p. 60. 

(3) (1881) L.R. 8 Ind, Ap. 229. (7) (1879) L.R. 6 Ind. Ap. 88 at 

(4) L.R. 10 Ind. Ap. 138. p. 99. 

(5) (1879) I.L.R. 5 Calc. 615. 
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Nov. 26. The judgment of their Lordships Avas delivered by 

Sir John Edgk. The suit in which this appeal has arisen is one 
for the partition of the joint family property of a family of Guje- 
rathi Hindus, of which the plaintiff by adoption and the defen¬ 
dant hv birth are male members. The question in this appeal is 
one as to the share in the joint family property to which the 

plaintiff is on partition entitled. 

The property in question belonged to a joint family, the male 
members of which were in 1900 Bhugwandas Nagardas and Hur- 
kissondas Nagardas, the two surviving sons of Nagardas Shobhag- 
das. who had died in 1893- Hurkissondas Nagardas died on Sep¬ 
tember 14. 1900. leaving his w'ife surviving: she was then preg¬ 
nant. and the defendant, who was the posthumous child, was bom 
on December 18. 1900. Bhugwandas Nagardas died childless on 
December 17, 1900. leaving his wddow surviving him; he had 
given to her an authority to adopt a son to him, and in pursuance 
of that authority she, on February 1/, 1901, adopted the plaintiff 
as a son to her deceased husband. The parties are governed by the 
Mitakshara, as altered or interpreted by the Vyavahara Mayukha. 
The plaintiff claimed that he was entitled on partition to a moiety 
of the family property. On the other hand the defendant contend¬ 
ed that the plaintiff*, as an adopted son. was entitled to a reduced 
sliare only of the family property; in support of that contention 
the defendant relied upon pars. 24 and 25 of s. 5 of the Dattaka 
Chandrika as those paragraphs were construed and applied in 
the High Court at Calcutta by Markby and Prinsep JJ. \nRaghu~ 
hanitnd Doss v. Sadhu Clitirn Doss.{l) 

The present suit was tried in the High Court at Bombay by 
Macleod J., who held that the doctrine according to w^hich an 
adopted son on partition takes only a reduced share in the family 
property applies only in cases in which the competition is between 
an adopted son and a natural-bom son of the same father (which 
is not the case here), and he gave the plaintiff a decree for an 
equal share. From that decree the defendant appealed. 

On appeal Sir Basil Scott C.J. and Batchelor J., holding, as their 
Lordships understand their judgment, that there is nothing in the 
Mitakshara which is inconsistent with pars. 24 and 25 of s. 5 of the 

(1) I.L.R. 4 Calc. 425. 
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Dattaka Chandrikaas these paragraphs were construed by Maikby 
and Prinsep JJ. in Raghubamtnd Doss v. Sadhii Churn Doss{\), 
adopted the construction of Alarkby and Prinsep JJ. of those 
paragraphs, and decided that the plaintiff as an adopted son was 
on partition entitled only to a reduced share in the family pro¬ 
perty. From their decree this appeal has been brought. 

The learned judges of the High Court on the appeal from 
Macleod J. in this suit had before them Sutherland’s translation of 
pars. 24 and 25 of s. 5 of the Dattaka Chandrika, the translation of 
those paragraphs which was relied upon by Markby and Prinsep JJ. 
in Raghubanund Doss v. Sadhu Churn and a translation 

made by Sir Ranikrishna Bhandarkar, which appears to have been 
accepted as correct by the parties to this suit. Sutherland’s trans¬ 
lation was not a complete translation of the Sanskrit text. The 
translation which was relied upon by Markby and Prinsep JJ. in 
Raghubanund Doss v. Sadhu Churn Doss{l), and is apparently 
accepted as a correct translation by Mr- Mayne in par. 169 of his 
Hindu Law and Usage, is as follows:— 

Paragraph 24: “Therefore by the same relationship of brother 
and so forth, in virtue of which the real legitimate son would suc¬ 
ceed to the estate of a brother or other kinsman, the adopt¬ 
ed son of the same description obtains his due share. And in the 
event of the ancestor having other sons, a grandson by adoption, 
whose father is dead, obtains the share of an adopted son. Where 
such son may not exist, the adopted son takes the whole estate 
even.” 

Paragraph 25: “Since it is a restrictive rule that a grandson 
succeeds to the appropriate share of his own father, the son given, 
where his adopter is the real legitimate son of the paternal grand¬ 
father, is entitled to an equal share even with a paternal uncle, who 
is also such description of son ; therefore a grandson who is an 
adopted son may (in all cases) inherit an equal share even with an 
uncle. This must not be alleged (as a general rule). For there 
would be this discrepancy where the father of the grandson were an 
adopted son, he would receive a fourth share ;but the grandson if he 
were such son (of him) would receive an equal share (with an uncle 
in the heritage of the grandfather) and accordingly, whatever share 
may be established by law for a father of the same description 

(1) I.L.R. 4 Calc. 425. 
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as himself, to such appropriate share of his father does the indivi¬ 
dual in question (viz., the adopted son of one adopted) succeed. 
Thus, what had been advanced only is correct. The same rule is 
to be applied by inference to the great-grandson also.” 

The translation which was made by Sir Ramlcrishna Bhandar- 
kar is as follows:— 

“It should be understood by this that an adopted son acquires 
the ownership wherever possible of his proper share by a relation 
similar to the relation, brotherhood, &c., by which a natural-bom 
son acquires a right to the property of his brothers, &c. Similarly,, 
an adoptive grandson whose adopting father is dead acquires the 
ownership of the share proper for an adopted (son) when the 
owner of the property has got another son or other sons and of the 
whole when he has got no son or sons. It should not be argued that 
because a grandson is necessarily the owner of the share proper 
for his father, the taker (in adoption) of the adoptive son being 
a natural-born son of the grandfather and entitled to a share 
equal to that of the uncle similarly born, the adoptive grandson 
should take a share equal to that of the uncle; for it involves 
impropriety, inasmuch as the adopted son gets one-fourth 
and the adoptive grandson an equal share. Therefore that share 
is proper for a son’s father which he would get by law if he were 
of the same description (adopted or natural-born) as the son. 
This way should be followed in the case of great-grandsons also.” 

Their Lordships are not in a position to say which of those 
translations is the more literal translation ; each is obscure, but in 
the opinion of their Lordships neither translation warrants any 
conclusion as to the meaning of the author of the Dattaka Chan- 
drika other than that at which their Lordships have arrived. 


The author of the Dattaka Chandrika was in pars.24 & 25 of s. 5 
of his commentary relying upon the text of Vasishtha, according to 
which “when a son has been adopted, if a legitimate son be after¬ 
wards born, the given son shares a fourth part."That text ofVasish- 
tha is quoted by Nanda Pandita in par. 1 of s. 10 of the Dattaka 
Mimansa, who added.“on the death of him (the naturally-bom son) 
he (the adopted son) is entitled to the whole.” It is obvious that 
Vasishtha and Nanda Pandita were referring to cases in which the 
competition would be between an adopted son and a naturally-born 
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subsequent son of the same father, and were not referring to 
cases in which on partition the competition would be between an 
adopted son of one member of a joint Hindu family and a natur¬ 
ally-born son of another member of the family, as for instance a 
naturally-born son of a brother or a nephew of the adoptive father. 

The author of the Dattaka Chandrika expressed his views some¬ 
what obscurely and confusedly in pars. 24 and 25 of s. 5 of his 
commentary, but their Lordships consider that it is not difficult to 
ascertain what his meaning was. For the purposes of his commen¬ 
tary he paraphrased the text of Vasishtha that “when a son has 
been adopted, if a legitimate son be afterwards bom, the given son 
shares a fourth part,” and in pars. 24 and 25 of s. 5 he illustrated 
the text of Vasishtha, as he understood that text, by examples of 
its application. 

His meaning is that in cases of the distribution of family propety 
by partition an adopted son stands exactly in the same position as 
he would stand if he were a naturally-born son of his adoptive 
father, subject to the qualification that if there be a competition 
between an adopted son and a subsequently born legitimate natural 
son of the same father the adopted son takes a less share than he 
would take if he had been a naturally-bom legitimate son. The 
-author of the Dattaka Chandrika, applying the well-established 
rule of Hindu law that a son takes no greater share than his father 
if a qualified person would have been entitled to, illustrated the 
•application of the principle of the text of Vasishtha by contrasting 
the case of a competition between an adopted son of a naturally- 
bom son and that naturally-born son’s naturally-born brother with 
the case of an adopted son of an adopted son competing with a na- 
turally-bom son of his adoptive father’s adoptive father, in other 
words his uncle, through the adoption of his adoptive father. In the 
first case, as the author of the Dattaka Chandrika pointed out, the 
adopted son would take a share equal to that of his uncle by 
adoption; in the latter case, as a son cannot take a greater share 
than his father would have been entitled to, the adopted son of an 
adopted son would take a less share than his uncle by adoption who 
was a naturally-born member of the family, and who would have 
taken a greater share than his brother by adoption. 

As their Lordships construe pars- 24 & 25 of s. 5 of the Dattaka 
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Chandrika. those paragraphs are not in conflict with any principle 
of tlie Mitakshara or of the Vyavahara Mayukha. and they are 
consistent with the reference to the text of Vasishtha in par. 1 of 
s. 10 of the Dattaka Mimansa. To construe and apply those para- 
gi aphs as they were construed and applied by Markby and Prinsep 
JJ. in Raghnhajiund Doss v. Sadhit Churn Doss{\) would bring 
them into conflict with what are now well-established principles of 
Hindu law. The attention of ^larkby and Prinsep JJ. in Raghuba^ 
nund Doss v. Sadhu Churn Doss{ 1) , which was decided by them in 
1878. does not appear to have been drawn to the case of Tara Mo- 
hitn Bhuttachijrjccv.kripa Moyer Dchia{2), which came on appeal 
f)efore the High Court at Calcutta in 1868. In that case Loch and 
Hobhouse JJ. held that an adopted son took the full share which 
his adoptive father would have taken in the property of a deceased 
collatei'al relative of his adoptive father. In Tara Mohitn Bhufta- 
cJiarjcc V. Kripa Moyer Delna{2') the plaintiff by birth and the 
defendant by adoption were in equal relationship to the deceased 
collateral: their respective grandfathers were the first cousins of 
the collateral and their respective fathers were his first cousins 
once removed. Loch and Hobhouse JJ. were pressed in argument 
to put a construction upon par. 25 of s. 5 of the Dattaka Chand¬ 
rika adverse to the claim of the adopted son. but they held that an 
adopted son is entitled to all the rights and privileges of a son of 
the body legitimately begotten, where there is no such son subse¬ 
quently born : and that there was no reason why the plaintiff and 
the defendant in the suit before them should not each take the 


share to which their respective fathers were entitled. The parties 
to the suit which was in appeal before Loch and Hobhouse TT- 
were governed by the law of the Dayabhaga, but that fact does not 
distinguish that case in principle from the case which is now before 
this Board. The decision in Tara Aloiiun Bhuttachorjee v. Kripa 
Moyer Dehia{ 2) was followed in 1881 by McDonnel and Field JJ. 
mDinonath Mukerjee v. Copal Churn d/a/vr/Vc. (3) In Raja v. 

Subharaya{4) y which was. however, a case relating to Sudras, Sir 
Charles Tuimer CJ. and Muttusami Ayyar J. in 1883 doubted 
that par. 25 of s. 5 of the Dattaka Chandrika had been correctly 


O) T.L.K. 4 Calc. 425. 
(2) 9 Suth. W.K. 423. 


(3) 8 Calc. L. R. 57. 

(4) I.L.K. 7 Madr. 253. 
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construed in Raghubaniind Doss v. SadJui Churn Doss.(\) Their 
Lordships are not aware of any case in the High Court at Bombay 
before the present suit came on appeal before that Court in 
which the construction of Markby and Prinsep JJ. of pars. 24 
and 25 of s. 5 of the Dattaka Chandrika has been adopted. 

In support of the judgment in the suit of the High Court at 
Bombay in appeal it was further contended before this Board on 
behalf of the defendant that the position of a member by adoption 
in a joint Hindu family and his interest in the joint family pro¬ 
perty are inferior to the position and interest of a member by 
birth of the family, and it was suggested that an adopted son 
does not on his adoption become a coparcener in the joint family 
property. It was endeavoured to establish that proposition by 
reference to the place which was assigned by Manu and other 
early authorities to the twelve then possible sons of a Hindu. 
As to this contention it is sufficient to say that, whatever may 
have been the position and rights between themselves of such 
twelve sons in very remote times, all of these twelve sons, except 
the legitimately-born and the adopted, are long since obsolete. 
A discussion as to their rights and interests, even if they could 
now be ascertained, would be beside the point and could throw 
no light on the construction of pars. 24 and 25 of s. 5 of the 
Dattaka Chandrika or upon the position and rights of an adopted 
son. Hindu law and customs have not stood still, and what we are 
now concerned with is the position at the present time of an adopt¬ 
ed son in a Hindu family. As early as 1833 this Board in Sumhoo- 

chiuider C/iowt/ry v. (2) considered that according 

to Hindu law an adopted son becomes for all purposes the son of 
the father by adoption. This Board in 1881 in Pudma Coomari Debt 
V. Court of Wards(3) approved of the decision of this Board in 
S umboochunder Chowdry v. Naraini Dibeh{2) , and held that an 
adopted son succeeds not only lineally, but collaterally, to the in¬ 
heritance of his relations by adoption, and also that an adopted son 
occupies the same position in the family of the adopter as a natural- 
born son, except in a few instances which are accurately defined 
both in the Dattaka Chandrika and the Dattaka Mimansa. Those 
excepted instances relate to marriage and to competition 

(1) I.L.R. 4 Calc. 425. (2) 3 Knapp., 55. 

(3) L.R. 8 Ind. Ap. 229. 
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between an adopted son and a subsequently born legiti¬ 
mate son to the same father. To the same effect is 
the decision of this Board in Kali Komid Mozoomdar 
V. Unia Sininkur Moitro.{\) In the last-mentioned case, when 
it was before the Full Bench of the High Court at Calcutta, 
Romesh Chunder Mitter J. held that “According to Hindu law 
an adopted son occupies the same position, and has the same 
rights and privileges in the family of the adopter, as the legi¬ 
timate son, except in a few specified instances, which have been 
clearly and carefully noted and defined by writers on the sub¬ 
ject of adoption. The theory of adoption involves the principle 
of a complete severance of the child adopted from the family in 
which he is born, both in respect to the paternal and the mater¬ 
nal line, and his complete substitution into the adopter’s family 
as if he were born in it.” 

With that statement as to the Hindu law of adoption their 
Lordships agree- 

Their Lordships will humbly advise His Majesty that this 
appeal should he allowed and that the decree in appeal of the 
High Court at Bombay should be set aside and the decree of 
Macleod J. should be restored. 

The respondent must pay the costs of this appeal and of the 
appeal in the High Court. 

Solicitors for appellant: Hughes & Sons. 

Solicitors for respondent: Lattcys & Hart. 


(1) L.R. 10 Ind. Ap, 138. 
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SHADI LAL AND Others ..Respondents. 


ON APPEAL FROM THE JUDICIAL COAIMISSIONER OF OUDH. 

Court of Wards—Contract Tx'hilc Property under Superintendence — 
Release from Superintendence—Subsequent Execution—Oulh Land 
Revetme Act {XVII. of 1876), 174. 

Upon the true construction of s. 174 of the Oudh Land Revenue 
Act, 1876, a decree made in respect of a contract entered into by 
any person while his property is under the superintendence of the 
Court of Wards cannot be executed against any part of the property 
which was under superintendence, although at the date of the 
decree and of the execution proceedings the property has been dis¬ 
charged from superintendence. 

Appeal from a judgment and decree of the Court of the Judi¬ 
cial Commissioner of Oudh (November 12, 1913) affirming an 
order of the Subordinate Judge of Bahraich (June 4, 1913). 

Maneshwar Bakhsh Singh, while his property was under the 
superintendence of the Court of Wards under the Oudh Land 
Revenue Act (XVIL of 1876), borrowed certain money from the 
respondents. The property was released from superintendence in 
1898. The respondents subsequently instituted a suit to recover the 
amount due, and after protracted litigation obtained a decree. 
Meanwhile, in 1911, Maneshwar Bakhsh Singh died and was suc¬ 
ceeded by his son, the present appellant. In 1913 the respondents 
applied to the Subordinate Judge of Bahraich for execution of 
their decree by the sale of a village which had formed part of the 
property under superintendence. The appellant objected, relying 
upon s. 174 of the Oudh Land Revenue Act, 1876, but his objec¬ 
tion was disallowed. Upon appeal to the Court of the Judicial Com¬ 
missioner the decision of the Subordinate Judge was affirmed. 
Sects. 173 and 174 of the Act are set out in the judgment. 

1916. March 13. De Gruyther, K.C., and Kyffin^ for the appellant. 
Upon the true construction of s. 174 of the Oudh Land Revenue 

* Present: Lord Shaw of Dunfermline, Sir John Edge, and Sir 
Lawrence Jenkins. 
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Act, 1876, a decree in respect of a contract made by a person whose 
property is under superintendence of the Court of Wards cannot 
be executed ajjainst the property under superintendence even after 
its release. A construction contrary to that contended for would 
to a large extent nullify the beneficial effect of both ss. 173 and 174. 
Sect. 205b. added to the North West Provinces Land Revenue 
Act (XIX. of 1873) by Act Vllf. of 1879. s- 24, is in precisely the 
same terms as ss. 173 and 174 now under consideration. In //f- 
manchal Singh v. Jhantnian La/(1) the High Court at Allahabad 
construed s. 205b as now contended for, and the same construction 
of s. 174 was adopted by the Court of the J-udicial Commissioner 
in Ram Parshad v. Musammat Mima Knar. {2) In the present 
case the Court followed a dictum in Ramcshar Bakhsh Shigh v. 
Dhanpal Das{Z), in which case the present question only arose 
indirectly. [Jhamman Lal v. Himanchal Singh (4) was also 
referred to.] 

The respondents did not appear. 

March 14. The judgment of their Lordships was delivered by 

Lord Shaw of Dunfermline. By s- 162 of the Oudh Land 

Revenue Act (XVII. of 1876) certain persons are declared to be 

disqualified from managing their estates. Among the enumeration 

of those persons are the following: Under sub-s. (g), “Persons 

declared by the Chief Commissioner on their own application to 

be disqualified from managing their estates.*' The taluqdar of 

Mallanpur was one of those persons. On his application, his 

estates were assumed by the Court of Wards, and they remained 

•under the management of that Court from the year 1886 until 
the year 1898. 

During that period the taluqdar borrowed certain sums of money; 
and on August 12,1904, his creditors sued and obtained a personal 
decree against him in the Court of first instance. There were 
certain judicial proceedings which occurred s^ubsequent to the 
decree; and it may be of interest to note that, the debt incurred 
having been originally a sum of Rs. 4000, execution was sought 
to be obtained against the property put under the management of 

(1) (1900) I.L.R. 22 Allah. 364. (3) (1910) 14 Oudh C:ases, 6. 

(2) (1901) 4 Oudh Cases, 28,. (4) (1901) I.L.R. 24 Allah. 136. 
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the Court of Wards for the sum of Rs. 21.526, the interest 
having been running for a certain course of years at the rate of 
18 per cent, per annum. 

The question in this case, and the sole question, is whether the 
decree so obtained can be put in execution against the property 
which was, at the date of the contraction of the debt, under the 
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management of the Court of Wards. 


The sections of the Oudh Land Revenue Act to which reference 


has been made are ss. 173 and 174. Sect. 173 is in these terms: 
“Persons whose property is under the superintendence of the 

Court of Wards shall not be competent to create, without the sanc¬ 
tion of the Court, any charge upon or interest in such property, or 
any part thereof.” Sect. 174 says : “No such property shall be liable 
to be taken in execution of a decree made in respect of any contract 
entered into by any such person while his property is under such 
superintendence.” Their Lordships think that it should be observ¬ 
ed that the object of these sections was the protection of the 
property against either transactions entered into by the person 
under tutelage by way of direct transactions of sale or of mort¬ 
gage, and also the protection of the property against the conse¬ 
quences of any execution in respect of contracts entered into by a 
person under such tutelage. Sect. 174 deals with the latter situation. 

The courts below have permitted execution against the property 
to be granted in respect of this debt—a debt incurred by a person 
under tutelage. The question is whether that decision is sound in 
law. There have been various decisions in the Courts in India, 
notably in Allahabad, which appear fully to support the appeal. 
But there is one dictum which is founded upon by the Court below 
which seems to have ruled the minds of the learned judges in con¬ 
straining them to give effect to the execution against the property 
in respect of this debt- The dictum is contained in the case of Ra- 
meshar Bakhsh Singh Dhanpal Das.{\) It was quite unneces- 
sar}^ in the view that their Lordships take, for the decision of the 
case, which depended, as it was viewed by the Court who decided 
it, merely upon the construction of a certain decree. That dictum 
was to the following effect: “It is quite clear that, under the old 
Act,”—and the reference is either to this Act or an Act in similar 

(1) 14 Oiidh Cases, 6. 
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terms—“a creditor could obtain a decree upon a bond given by 
a ward while his property was under superintendence, and exe¬ 
cute that decree against the property of the ward after the pro¬ 
perty was released from superintendence.” 

Thir Lordships are clearly of opinion that this dictum was an 
unsound proposition in law. Thej^ think that, the object of the 
Act being the protection of the property, a person subject to the 
Court of Wards would in no sense be protected if this dictum 
were to be affirmed. What has been done in the present case 
seems to their Lordships to be a total violation not only of the 
spirit of the statute, but of the exrpess provision of s. 174, The 
phrase in that section, “while his property is under such superin¬ 
tendence,” is. in their Lordships’ opinion, a phrase annexed to and 
elucidative of the verbal expression “contract entered into by any 
such person.” Sect. 174 is meant to protect property against 
the execution of a decree made in respect of “any contract 


entered into” during a certain period of time, namely, while the 
property is under such superintendence. If such a contract, in¬ 
curring of debt, or transaction occurred during that time, the 
law of Oudh is plain ‘tinder s. 174. to the effect that the property 
IS protected against execution in respect of any decree following 
upon that transaction, that debt, or that contract- 

There is nothing further in the case, and their I.ordships will 

humbly advise His Majesty that this appeal should be allbwed 
with costs. 


Solicitors for appellant: T. L. Wilson & Co. 
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ON APPEAL FROAI THE HIGH COURT IN BENGAL. - 

Mahani — Resignation — Successor—Collusive A^p.poinfnient—Vacancy in 

Office, 

In 1897 the mahant of an asthal relinquished the office and h}' a 
deed collusively appointed thereto his nephew, whom he knew to be 
a married man and consequently disqualified. The deed reserved 
to the grantor an annuity and provided that the grantee should not 
appoint a successor without his sanction. The nephew was installed 
as mahant, and mutation of names took place as to the properties 
of the asthal. In 1906 the senior chela of the retired mahant claimed 
the office. Without determining whether the custom of the math 
was that the senior chela succeeded as of right, or whether the 

mahant had a prevailing right to appoint from among his chelas:_ 

Held, that the mahantship did not revert to the retired mahant 
but that there was a vacanc 3 ', and the senior chela was entitled to 
possession of the office and properties appertaining thereto. 

Appeal from a judgment and decree of the High Court (August 
26, 1910) reversing a judgment and decree of the Subordinate 
Judge (Second Court) of Mozufferpur (June 16, 1909). 

The suit related to the mahantship of a math known as asthal 
Patepur, of which the first respondent became mahant in 1866. By 
a will made in 1890 he nominated his nephew the second respond¬ 
ent (Ram Partab Singh), described as his senior chela, to succeed 
him. By a deed executed in 1897 he purported to constitute the se¬ 
cond respondent mahant in his place, and made over to him the pro¬ 
perties of the asthal subject to certain conditions. These conditions 
included the reservation of an annuity of Rs. 12,000 and of a con¬ 
sultative right in the affairs of the asthal, together with a provision 
that the second respondent should not be entitled to appoint a 
successor without the sanction of the grantor. The second respon¬ 
dent was ceremoniously instituted as mahant, and mutation of 
names took place as to the properties. By an ekrarnama entered 

Present: Viscount Haldane, Lord Shaw of Dunfermline, Sir 
John Edge, and Mr. Ameer Ali. 
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into l>v the respondents in 1904 it was agreed that the third res¬ 
pondent, the brother of the second respondent, should succeed 
the latter as mahant. 

In 1906 the appellant instituted a suit alleging that he was senior 
bairagi chela of the first respondent and that in that capacity he 
was entitled as of right to succeed him as mahant. He alleged that 
neither the second nor third respondents were bairagi chelas, and 
that the second respondent was disqualified from being mahant 
since he was a married man who had had children since his purpor¬ 
ted initiation. He claimed that the documents above referred to 
were collusive and invalid, and prayed for a declaration that he 
was entitled to succeed the first respondent, or alternatively, if it 
should be held that the first respondent had resigned, that he 
should he put into possession of the ofiftce and properties. 

The respondents filed separate written statements by which it 
was denied that the appellant was a chela of, or had any connec¬ 
tion with, the asthal; it was fairther alleged that according to 
the custom of the math the mahant had the right to appoint his 
successor from among the bairagi chelas, and reliance was placed 
upon the deed and ekrarnama. 

The Subordinate Judge found that the appellant was senior 
bairagi chela and that according to the custom of the math he was 
entitled to succeed if competent, which he admittedly was. With 
regard to the further issues, it was found that the second and third 
respondents were chelas of the first respondent, but that the second 
res])onTlent was disqualified for the reason alleged, that the deed 
and ekrarnama were collusive and void, and that the first respon¬ 
dent had effectually relinquished the office. A decree was made 
that the appellant was entitled to the mahantship and to posses¬ 
sion of the properties, subject to a certain provision for the 
maintenance of the first respondent. 

The High Court reversed the decision of the Subordinate 
Judge and dismissed the suit. The learned judges (Brett and 
Vincent JJ.) found that the appellant was not a chela of the 

first respondent at all. and therefore, in any event, was not en¬ 
titled to succeed. They further found that according to the custom 
of the math the mahant had the right to select one of his bairagi 
chelas and to appoint him by a mahanti deed to succeed; that the 
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second and third respondents were bairagi-chelas, the evidence that 
the second respondent was a married man being inconclusive- 

The third respondent died before the hearing of the present 
appeal. 

The arguments before the Jiudicial Committee were almost 
wholly confined to the facts of the case. 

1916. Feb. 3, 7, 8, 9, 10, 14, 15, 16, 17. Dunne, for the appellant. 

Sir W, Garth and Diihe, for the respondents. 

In the course of the argument counsel referred to Greedharee 
Doss V. Nundokissore Do.yx(l); Rajah Muttu Ramalinga Setu~ 
pati V- Perianayagatn Pillai{2) ; Raja^h Vur>na Valiah v. Razfi 
Vurmah Mutha{2>) ; Genda Puri v. Chhatar Puri{4) ; Ramalin- 
gam Pillai v. Vythilingam Pillai(5) ; and Mohunt Bhagahan v. 
Mohunt Roghunundun.{6) 

[Mr, Ameer Ali referred to Mohunt Rama Nooj Doss v. 
MoJvunt Dehraj Doss,(7')^ 

March 16. The judgment of their Lordships was delivered by 

Lord Shaw of Dunfermline- This is an appeal from a judg¬ 
ment and decree of the High Court of Judicature at Port W^illiam 
in Bengal, dated Aug. 26, 1910, reversing a judgment and decree of 
the second Subordinate Judge of Mozufferpur, dated June 16,1909. 

The question in the appeal has reference to the office and rights 
of a mahantof anasthal.known as the Patepur asthal, in the dis¬ 
trict of Mozufferpur. There are rival claimants to this office in the 
person of the plaintiff and of the defendant No. 2. The defendant 
No. 1, Anand Das, was the mahant of the Patepur asthal. By 
written documents and by his actings he has, as will be after¬ 
wards found, abdicated. But in this litigation he supports the claim 
of defendant No. 2, in whose favour he has granted those deeds 
which will be hereafter referred to. The asthal is one of some im¬ 
portance, and is stated to have a revenue of Rs. 50,000 a year. 

An asthal, commonl)'^ known in Northern India as a math, is an 

(1) (1867) 11 Moo. Ind. Ap. 405. (5) (1893) L.R. 20 Ind. Ap. 150. 

(2) (1874) L.R. 1 Ind. Ap. 209. (6) (1895) L.R. 22 Ind. Ap. 94. 

(3) (1876) L.R. 4 Ind. Ap. 76. (7) (1839) 6 Sel. Cases (S.D.A.) 

(4) (1886) L.R. 13 Ind. Ap. 100. 262. 
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institution of a monastic nature. It is established for the service of 
a particular cult, the instruction in its tenets, and the observance 
of its rites. The followers of the cult and disciples in the institution 
are known as chelas; the chelas are of two classes—celibate and 
non-celibate. In the asthal now being dealt with the religious 
brethren were the bairagi or celibate chelas j the lay brethren were 
girhast or householder chelas. The mahant must, by the custom of 
the matli. be a bairagi or religious chela. The mahant is the head 
of the institution. He sits upon the gaddi; he initiates candidates 
into the mysteries of the cult; he superintends the worship of the 
idol and the accustomed spiritual rites; he manages the property 
of the institution; he administers its affairs ; and the whole assets 
are vested in him as the owner thereof in trust for the institution 
itself. LTpon his death or abdication he is succeeded by one of the 
bairagi chelas. These bairagi chelas are, as stated, celibates ; or if 
they have ever been married they must, prior to their initiation as 
bairagi chelas. have renounced their wives and families and have 
conformed to the practice of the math. This practice is ascetic; 
it involves a separation from all worldly wealth and ties, and a 
self-dedication to the services and rites of the asthal. (See, e.g., 
Wilson's Religious Sects of the Hindus, pp. 51 et seq.) 

‘ ‘Pious persons endow the schools with property, which is vested 
in the preceptor for the time being, and a home for the school is 
erected and a mattam constituted.”( 1) It is, however, the rule 
that this property is held by the mahant as its owner, and the 
succession to him in such property follows with the succession to 
the office. The nature of the ownership is, as has been said, an 
ownership in trust for the math or institution itself, and it must 
not be forgotten that, although large administrative powers are 
undoubtedly vested in the reigning mahant, this trust does exist 
and must be respected. 

The question as to who has the right and office of mahant is 
one. in their Lordships' opinion, which, according to the well- 
known rule in India, must depend upon the custom and usage 
of the particular math or asthal. Such questions in India are 
not settled by an appeal to general customary' law; the usage of 
the particular math stands as the law therefor. 


(1) (1880) I.L.R. 2 Hadr. 179. 
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It appears(j¥o/n(«< Rama Voo /Doss v. Mohunt DebrajDoss( 1) ) J. C. 
t at the maths are “of three descriptions, namely, mouroosi, 1916 
punchaiti, and hakimi, that in the first the office of chief mahant was 
hereditary, and devolved upon the chief disciple of the existing Parkash 
mahant, who, moreover, usually nominated him as his successor; 
that m the second the office was elective, the presiding mahant ^nand 

being selected by an assembly of mahants ; and that in the third the ~ 

appointment of presiding mahant was vested in the ruling power” 

(presumably the civil power), “or in the party who endowed the 
temple/’ 

The case cited was interesting, and the report proceeds: “Mr. 

Money then directed the pundit of the Sudder Dewanny Adawlut 
to state what was the law of the shastre in regard to the appoint¬ 
ment of a presiding mahant of a math or temple called ‘mouroosi’; 
whether the principal disciple of the last mahant should succeed, or 
whether the existing mahant was competent to appoint whom he 
pleased from among the body of his disciples? The reply of the 
pundit was as follows: ‘Under the circumstances stated in the 
question, the principal chela or pupil is entitled to succeed on the 
death of the presiding mahant of a mouroosi, or hereditary math. If 
ffie principal pupil be personally unfit to succeed, or be disqualified 
y any of those causes which, according to the shastre, are sufficient 
for such disqualification, then in that case the presiding mahant 
should, during his lifetime,select one properly qualified from among ^ 
his pupils to succeed him. The person so selected will succeed.’ ” 

Alongside of this report should be placed the view of Sir Charles 
Turner in Sammanatha Pandora v. Sellappa Chetty{2), to this 
effect: “The preceptor, the head of the institution, selects among the 
affiliated disciples him whom he deems the most competent, and in 
his own lifetime instals the disciple so selected as his su«essor, 
not uncommonly with some ceremonies. After the death of the 
preceptor the disciple so chosen is installed in the gaddi, and takes 
by succession the property which has been held by his predecessor ” 

Their Lordships are of opinion that the language last quoted cannot 
be tal.:en in any sense as a statement of the general law of India 
Any contention to that effect would indeed not be in accordance 

with Sir Charles Turner’s own views, he having made this plain in 

(1) 6 Sel. Cases (S.D.A.) 268. (2) I.L.R. 2 Madr. 179. 
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the succeeding passage of his judgment: “We do not, of course, 
mean to lay down that the property may not in some cases be 
held on different conditions and subject to different incidents.” 

It in short may rank as one of the varieties of circumstance and 
tenure whose adoption or rejection will fall to be determined by the 

usage and custom of the math. 

That this forms the controlling rule with regard to the right to the 

office of mahant may now be considered as having been conclusively 
settled by authority. In Greedliarec Doss Nundokissore Doss{\) 
Lord Romilly so put it. observing “that the only law of these 
mahants and their offices, functions, and duties is to be found in 
custom and practice, which is proved by testimony.” More recent 
authorities, such as those reported at L.R. 1 Ind. Ap. 228 and 
L. R. 4 Ind. Ap. 82, confirm this proposition, with the explanation 

which their Lordships think it right here to repeat, given by Sir 

Barnes Peacock as Chief Justice of Bengal, and cited cvith appro¬ 
val in the case last mentioned to the following effect: “Numerous 
cases have been cited to show what was the usage, but the law to 
be laid down by this Court must be as to what is the usage of each 
mahantee. We apprehend that if a person endows a college or 
religious institution, the endower has a right to lay down the rule 
of succession ; but when no such rule has been laid down, it must be 
proved by evidence what is the usage, in order to carrj- out the 
intention of the original endower. Each case must be governed 
by the usage of the particular mahantee.” • 

As between the rival claimants to this mahantship the situation 
is as follows: The plaintiff maintains the broad proposition that 
according to the custom of this math the succession falls to the 
eldest or senior (that is, earliest inducted) bairagp chela; that it so 
falls as of right; and that this right of succession cannot be defeat¬ 
ed by any deed or deeds executed by the reigning mahant. If this 
be correct there is an end to the claim, so it is maintained, of 

% 

defendant No. 2. 

Upon the other hand defendant No. 2 maintains that there is no 
such absolute right of succession ; that there are deeds in existence 
under the hand of Anand Das, the then reigning mahant, which • 
transfer to and vest in him. the second defendant, the mahantship; 

(1) n Moo. Ind. Ap. 428. 
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and that, the question of succession being thus settled, the defend¬ 
ant No. 2 is now in office under a right—which is not defeasible 1916 
by anv right in the plaintiff as alleged senior chela. 

Their Lordships have considered deeds executed by predecessors 
of the parties in the years 1832, 1854, and 1866 respectively. As be- 

tween the propositions (1.) that the choice of the reigning mahant 
must prevail, and(2.) that the right of the senior bairagi chela 

must prevail, their Lordships are not prepared to affirm that either 

proposition is upon those deeds made out. In the first place, 
language apparently of selection is used; but. in the second place, 
the person selected is in each case the senior bairagi chela for the 
time being. And there is in the evidence an apparent admission of 
the right of the senior chela to the office. Lastly, there is no instance 
given either in the documentaiy- or oral evidence of a senior chela 
having been superseded by virtue of the selection of another by ffie 
mahant for the time being. In the view taken by their Lordships 
it is unnecessar>- to come in this case to a decision upon this issue. 

For. in their Lordships’ opinion, such an issue is superseded by 
issues of fact. Those issues are of undoubted difficulty. They are 
the subject of extreme conflict of testimony. The number and width 
of the topics in dispute are exceptional even in a case involving 
questions of disputed fact coming from India. These topics may. 
however, be conveniently ranged in two divisions. 

The first question is whether defendant No. 2, the nominee of 
Anand Das under the deeds now to be mentioned, is competent to 
be mahant of this asthal. This competency is challenged; if the 
challenge be sound he cannot succeed. The second question is, Is 

the plaintiff a bairagi chela of this math? His entire life histor>', 
vouched by himself and others, is challenged as a tissue of false¬ 
hood. If this challenge be sound the plaintiff cannot succeed. What 
would happen if both of these challenges were sound or both were 
unsoimd their Lordships need not consider, as they have come to a 
definite conclusion that the one challenge succeeds and the other 

fails. 

Before, however, the investigation is entered upon, it may be con- 
venient and proper that the following general observation should 
be made. Their Lordships have had the duty, in view of the reversal 
of the judgment of the Subordinate Judge by the High Court, of 
considering for themselves the entire body of the evidence in the 
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case. They desire to record that in their opinion the Subordinate 
Judge has dealt with this complex and onerous case with much care, 
and that, although they differ from him in one or two particulars, 
his conclusions appear to the Board to be stated with clearness and 
with cogency ; and they think it right also to say that there does 
not appear to be any ground for the reflection made in the judgment 
of the High Court that the Subordinate Judge has displayed in any 
portion of his judgment, or has been in any particular moved by, 

either partiality or bias. 

Upon the first question, the objection taken to Ram Partab Singh, 
the second defendant, is that he is a married man, the father of a 
son and daughter, one at least of these children having been born 
since be became, or is alleged to have become, mahank This inquiry 
into the domestic relations of the second defendant is of course on 
an issue which is fundamental. For the proposition cannot be 

denied that, even upon the assumption that a right of selection did 

exist on the part of the mahant as among the bairagi chelas, the 
nomination must fall upon one who is competent to hold his 
important sacred office. For instance, the person chosen may be 

disqualified by reason of bodily deformity, of bodily disease such 
as leprosy, of disease of the mind, or of the leading of a life which 
is immoral or is inconsistent with the religious vows of the 
brotherhood. In all such cases the nomination would be void. 

Among these disqualifications stand the contracting of marriage 
and the begetting of children. As already mentioned, initiation of 
a married man must be preceded by the entire and permanent 
separation from his wife and by the giving up of all worldly ties. 
On the question of marriage, which will afterwards be considered 

in this case, it is no part of the respondents’ case that defendant 
No. 2 was once married, but had relinquished those ties. The dis¬ 
pute of fact to be afterwards investigated is upon the broad ques¬ 
tion of whether he ever was, or, indeed, is now, a married man 
or the father of children. 

If this question be answered in the affirmative, disqualification 
attaches to that defendant; he can never be mahant. And the 
deeds appointing him to that office or giving him any administrative 
rights, present or prospective, with regard to the mahantship are 
void. Was Ram Partab Singh a married man and the father of 
children? 
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No registers of marriages can be appealed to. The evidence given 
in thecaseisthatof the plaintiff, who attended the marriage cere¬ 
mony, which he describes ; of KishenDas,whoalso gave evidence 
to this effect; and of Sitabullah Das, the mahant of a neighbouring 
asthal of Chainpara, who lent elephants and horses for the marriage 
procession. Thei*^is also the evidence of other witnesses, one of 
whom,Ajodhya, speaks to the defendant No. 2 having a wife, a son, 
and a daughter, and swears to having seen his son some four or live 
years ago. There is some other evidence of a similar description. 
In short, if the case stood at that point, the fact of the marriage 
and of the existence of the wife and son and daughter would be 
beyond question. 


Their Lordships think it necessary to advert to this further point, 
which is of wide significance in regard to more than the present is¬ 
sue. The case for the plaintiff on this topic, as on nearly all others, 
is stated in the evidence with complete particularity, a particularity 
achieved in many instances in the course of an extended and meti¬ 
culous cross-examination. The date of the marriage, for instance, 
is given; the name of the family into which defendant No. 2 mar¬ 
ried, and of his father-in-law, together with his residence and the 
present residence of wife and children, are all frankly given. It is 
further mentioned that the ceremonial of marriage was the cause of 
expense to Anand Das, defendant No. l,the then reigning mahant. 
Defendant No. 2, Ram Partab, was his nephew. All expenses were 
■entered in the books of the asthal, and this expense would there 
appear. Furthermore, in a criminal case, to which reference will 
afterwards be made, it is alleged that one Haman Lai, who knew the 
circumstance, made a statement on oath that defendant No. 2 was 
married. The magistrate who tried that case stated in his judgment 
that an admission of the marriage was made in the course of it. An 
offer was made in the present case to produce a copy of the state¬ 
ment of Haman Lai, and that was resisted. Their Lordships are of 
-opinion that the note of the admission made to the magistrate in the 
criminal case was rightly rejected as not being by itself evidence of 
the fact recorded therein, and also that the objection of defendant 
No. 2 to the production of a copy of the evidence of Haman Lai 
was justified in law. But the peculiarity of the case is this: Haman 
Lai was in Court while all this was going on; he was acting as a legal 
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rtprcsciitS-ti VC of tlic clcfcndan s j ciiici he W3.s not called by 
them to clear up the matter, or to deny that he made the state¬ 
ment alleged or to explain it. Their Lordships are not surprised 
that that circumstance should have made a deep impression upon 
the mind of the Subordinate Judge as to where the truth upon 

this issue of fact really lay. 

The counter-case is that the whole of this stor>- of the defendant 
No.2’s being a married man and the father of two children is a pure 
invention. The extraordinary circmnstance is that, although places, 
events, and people have been named so openly and in such detail, 
and although the cross-examination on behalf of the defendants 
has in many instances elicited overwhelming materials for expos¬ 
ing the falsehoods, if they were falsehoods, none of these materials 
were taken advantage of. and no such exposure is attempted. No 
witnesses were brought from the village named to say that defend¬ 
ant No. 2's wife and children do not live there. Her father, who had 
been openly named in the plaintiff s evidence, is not cited. In short, 
the details elicited at great length in cross-examination of the 
plaintiff for the purpose of testing his evidence are left just as he 
lias placed them, without the people whose names are put to him 
being brought forward to contradict in any particular the state¬ 
ments that he has made. To this case the answer made by de¬ 
fendant No. 2 is: “My father-in-law! my wife! my children! no 
such ])ersons exist." And the case is left there. 

As to tile books, they have not been produced for any period which 
is critical in this case. It is adniitteil that the manager of the asthal, 
Raghunatli. was responsible for their custody and accuracy. Had 
they been produced the absence of entries in them would, if the 
defendants’ case be true, have completely confounded the plaintiff ’s 
allegations. The story which Kaghunath gives as to the books is, 
in their Lordships’opinion, very unsatisfactory. He says that they 
were destroyed or taken away by one Kanial Sahai Dewan. He 
assigns no possible motive for sucli an act; Kanial is available as a 
witness and is not called. 

Their Lordships do not go further into the evidence upon this sub¬ 
ject. except to say that, in face of the fact that conclusive evidence 
upon material particulars with regard to this issue having been 
available to the defendants and not called, their Lordships are not 
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prepared to accept in lieu thereof general statements of belief on 
the part of other witnesses to the effect that, so far as they know, 
the defendant No. 2 is not a married man. and that his conduct 
in representing himself and acting as mahant proves that he is not 

disqualified. 

Finally, upon this head their Lordships think it right to observe 
that upon a question of fact such as is now^ being investigated the 
verdict given by the Subordinate Judge, w'ho had the advantage of 
seeing and hearing the witnesses, cannot be lightly set aside, 
especially as that judge was also presumably acquainted with the 
manners and customs of the people among whom such a transac¬ 
tion was alleged to have occurred. They must further remark that 
they see no sufficient grounds stated by the High Court for disturb¬ 
ing the verdict come to ; having themselves investigated the facts, 
they are of opinion that the rule which applies—of attaching weight 
to the opinion of the judge of first instance—cannot with safety 
be departed from in the present instance. The result of this portion 
of the case is fatal to the claim of defendant No. 2. He cannot 

be mahant. 

He was the nephew of Anand Das, the reigning mahant, who 
was apparently determined to favour him. By a will dated June 24, 
1890, he appointed this nephew to succeed him. By a deed dated 
May 14, 1897, he resigned the office and constituted the second 
respondent as his successor. And by an ekrarnama dated August 6. 
1904, it was agreed between the uncle and nephew that the 
third respondent, another nephew and brother of the second respon¬ 
dent, should succeed the latter in the office of mahant. All these 
deeds, for the reason stated, are unavailing and must be set aside. 

The deeds were in themselves, it may be added, of a peculiar 
character. The will stated that Ram Partab Das was senior chela 
and inter alia was competent to “perform the sheva of Takurji.*' 
The mahant seven years afterwards, namely, in 1897, trans¬ 
ferred the absolute ownership of the asthal and all the properties 
and goods thereof to Ram Partab, the nephew, as mahant, but 
with the reservation to Anand Das, the grantor, of an annuity of 
Rs. 12.000 per annum, and with a declaration that Ram Partab 
should have “no right or power to do anything without my 
advice and consultation wi’h me, and shall keep himself under my 
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governance and power in respect to the management of every form 
relating to the asthal” : while the closing paragraph declared that 
without my consent and sanction he shall not be competent to 

appoint any of his chelas as mahant.” 

The ekrarnama seven years later, namely, in 1904, went a step 

further. The effect of this deed was that Ram Partab was to pay 
Anand Das “any amount of money which at any time I, the first 
party, may require for personal expenses.” Then occurs a clause 

to this effect; “As I, the second party, generally keep unwell, 

therefore I, the first party, with consent of ‘lie second party, have 
permitted the third party (ano'.her nephew) to perform the sradh 

of me, the first party.” 

The meaning of this is that, whereas according to law and 
custom the successor in the mahan'ship performs the religious 
rites attending the obsequies of his predecessor, an arrangement 
was come to by which this was avoided, and that vital rite was, 
so to speak, handed on past the second defendant and confided to 
his brother, the third defendant. Whether such a transaction 
with regard to a mahantship in India be competent and possible 
need not be determined, as in their Lordships’ opinion the whole 
deeds are void, in consequence of the disability by marriage of the 
second defendant. Ram Partab. It is not unworthy of remark, 
however, that the fact of the marriage of Ram Partab, and of this 
being known to Anand Das, might afford the onlly reasonable 
explanation j'et offered for passing over Ram Partab, seeing 
that the marriage of the latter would undoubtedly have incapaci¬ 
tated him from performing the obsequies of his uncle. There 
is no evidence that Ram Partab’s state of health was such as to 
create any incapacity. The inference, in short, is that the second 
defendant was married and the father of children, and that his 
uncle Anand Das knew it. It may be mentioned that the third 
defendant, it was admitted at the Bar, is dead. 

The second question in the case is, accordingly, whether the 
plaintiff is a bairagi chela. The deeds founded on by the defendants 
having been declared invalid, and the second defendant being 
incompetent to hold office, there is no dispute that the eldest or 
senior chela must succeed to the mahantship. 

The plaintiff narrates the material circumstances of his life 
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history in his own evidence. Their Lordships agree with the Sub 
ordinate Judge that no explanation has been given of the intimacy 
of the plaintiff with, and his unquestionable accuracy as to, people, 
events, and affairs of the asthal, except upon the footing that he 
was initiated as one of the chelas thereof. 

The details are briefly these. When he was about ten years of 
age the plaintiff went to bathe in the Ganges with his aunt and 
some women of his caste. The Ganges was only a distance of six or 
eight miles from his native village. The story is that Anand Das 
had pitched his tent close to the river, and that, the boy, after 
hearing the ringing of the bell, went and saw the idol which Anand 
Das had tahen with him, and was asked by Lachmi Das whether he 
would become a bairagi, and that he agreed and stayed on. He 
was in poor circumstances, and it was a rich as'hal into which he 
was to be initiated. His father a year afterwards came to the asthal 
and made inquiries, and consented to his continuing there. His 
initiation took place on April 4, 1884. He remained at the math 
till 1889. Being then fifteen years of age, he was sent "o Ajodhya. 
In Ajodhya he received an education fitted to qualify him for his 
position as bairagi chela, including instruction in the Sanskrit 
language. He returned to the math in 1897. In the meantime 
he had paid occasional visits to the mahant Anand Das, who had 
made payments of the sums required for his upbringing, all of 
which payments would, in the ordinary course, appear in the books 
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of the asthal. From 1897 he remained in the asthal until the year 
1904. In that year he was asked to sign as a witness the ekrar- 
nama, which was the last of the series of documents above refer¬ 
red to, and under which defendant No. 2 had the mahantship con¬ 
firmed to him by Anand Das, his uncle, but under he peculiar re¬ 
servations and conditions already referred to, and with, so to speak, 
a destination over in favour of his brother, the late defendant 
No. 3. This was the first deed, apparently, to which the plain¬ 
tiff’s signature had been required. 

It is beyond question that after the initiation of the plaintiff. 

and undeir what influences is not known, the defendant No. 1, 
Anand Das, made the resolve to attempt to bring his nephew or 
nephews into ihe succession to the mahantship, and that he was 
not deterred from this scheme even after he was aware that the 
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defendant No. 2, Ram Partab, was married. The plaintiff, however, 
stood in the way of this scheme, and if his signa'nire could be 
obtained as witness to the ekrarnama this might have gone some 
way to the defeat of the plaintiff’s rights. 

Whether this story be on all points correct will never be ascer¬ 
tained ; but this a least is true, that in 1904. just about the time 

when the ekrarnama founded on the present case was, in fact, exe¬ 
cuted, the plaintiff brought a criminal suit in respect of the as¬ 
saults committed upon him on the occasion of his expulsion from 
the Patepur asthal, and the reason assigned by him for having 
been assaulted was the failure to sign an ekrarnama as a witness. 
The plaintiff succeeded before the magistrate, and a conviction 
followed which was quashed on appeal. Their Lordships do not 
think these proceedings to be relevant in this case. The one impior- 
tant fact is that they were taken on a ground which is referable 
to the execution of an ekrarnama, and they were taken by the 
plaintiff as a claimant to be a resident as of right in the asthal, 
from which he had been expelled- It should be added that the 
plaintiff’s account of his expulsion includes this—that he was 
deprived of the possession of his books and papers, including all 
the letters received by him from Anand Das, the mahant, while he, 
the plaintiff, was absent receiving education at Ajodhya. 

By accident there have, however, been found two postcards, 
which are produced in this case. It is not seriously contended 
that these postcards are forgeries. In their Lordships opinion 
they are of importance. The first is dated August 6, 1902, and is 
from Sukh Deo Das to the plaintiff, addressed thus: “To Ram 
Parkash Das self.” and the address is given, “Asthal Patepur. 
Thana Pa epur, District Mozufferpur.” The official post office 
stamps are: (1.) “Rajnagar, 6th August, 1902”, (2.) “Mahuwa. 
8 th August. 1902”; and (3.) “Patepur B., 9th August, 1902” 
In this Sukh Das writes to the plaintiff: “1 had told you that I 
would write to you in case the chandrika” (a treatise on Sanskrit 
grammar) “was being taught.” The second postcard is from 

Ambar Janardan Dasji to the plaintiff. Ram Parkash Das, and 
to Shyam Sundhar Dasji. It is dated October 14, 1901. The 
address of Ram Parkash Das is given as “The Asthan P.O. and 
Thana of Patepur.” There are several post marks, one of which is 
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“Patepur.” The document asks: “Are you prosecuting your 
sludies or are you not? Is Shyam Sundhar Dasji prosecuting his 

studies or not?” 

This accordingly is evidence tending to show that the plaintiff 
had studied in Ajodhya; that he was known to have proceeded 
thence to the Patepur asthal, and that it was in that asthal ;hathe 
had his postal address. The whole of this is inconsistent with the 
case of the defendants, which is a complete denial of the entire 
story told by the plaintiff or of the fact that he at any time was 
resident, ei her by right or otherwise, in the Patepur asthal. 

On this part of the case one thing is extremely suggestive, namely, 
that the later pos'card was addressed jointly to the plaintiff and 
Shyam Sundhar Dasji. This chela was in point of fact living at the 
asthal at the time the evidence in the present suit was being taken 
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and “for the last ten or twelve years.” He was, therefore, com 
pletely at the call of the defendants, and although weeks elapsed 
between the ime when the plaintiff gave his evidence and they 

wei'e called upon to give theirs, Shyam Sundhar Dasji was not pro* 

duced as a witness. It must, in their Lordships opinion, be take ^ 
that, slender as this documentary evidence is, it and the circum¬ 
stance of the not calling of Shyam Sundhar strongly support 
the case of the plaintiff and strongly rebut that of the defendants. 

BuJ the failure in the matter of evidence on the part of the 
defendants does not rest there; as in the case of the marriage 
of the defendant No. 2, so in the case of the life history of t|he 
plaintiff, the fullest details are given, many of the points being 
elicited by the cross-examination on behalf of the defendants. In 
par Ocular the plaintiff describes his own relations, stating that his 
particular the plaintiff describes his own relations, stating that his 
ous places visited season after season by the plaintiff, materials are 
piled up by which his story, if inaccurate, could have been con¬ 
founded. It is, however, left without an attemp to do so having 

been made. 

On this branch of the case also the evidence of the plaintiff is 
believed by the Subordinate Judge. It is supported by the evi¬ 
dence of Si abullah, a neighbouring mahant, who swears that 
Anand Das initiated the plaintiff in his presence; and by that 

of Balkrishna Das. Both of these witnesses are also believed 

H 2 
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by the Subordinate Judge. With regard to the former, no motive 
whatever can be suggested for his having perjured himself ; and 
the allegation as to his having asked a thousand rupees as a bribe 
from Raghunath Ja, the defendants manager, is rightly treated 
by the Subordinate Judge as false. It was said by Raghunath 
that the request was made in the presence of Gobind Das, and 

Gobind Das is not examined. 

As to P.alkrishna, he is a hemp smoker, which is not uncommon, 
and he is a medican going from place to place according to the 
habits of chelas in that part of the world. The Subordinate Judge 
remarks on this topic that “the bairagis, it appears, are beggars 
no doubt, but those who are true to their cult have a regard for 
truth, and they cannot be easily bribed to give false evidence. 
Whether this be correct or not, their Lordships do not see any 
grounds in the evidence given for declining to accept, as the Sub¬ 
ordinate Judge did, the credibility of the witness- 

In reviewing the evidence, the learned judges of the High Court 
M ere greatly moved by the view which they took that the story of 
the circumstances under which the plaintiff was incluccHi tvs attach 
himself to Anand Das in 1884 amounted to an allegation of kid¬ 
napping, and that the date stated for the initiation of the plaintiff 
would have clashed with a period of mourning for a relative 
of Anand Das. The date—it is many years ago—may have been 
erroneous b)' two days, and there is no reason why. if the case 
were false, a questionable date should have been named. The 
Hoard agrees with the conclusion of the Subordinate Judge on the 

point. 

The Subordinate Judge dealt lightly with the allegation of kid¬ 
napping, and in the course of Ins judgment made the observation 
tha ' “people of other religious denominations are now and then 
heard of enticing away minor children from custody of their law¬ 
ful guardians for making them converts of their own faith. This 
observation was unnecessary. But 'heir Lordships are surprised to 
tind that the High Court deals with it as if it were an attack upon 
Christian missionaries, and they go so far as to say that suppos¬ 
ing them to be directed against Christian missionaries, they are 
not supported by a title of evidence, and, so far as our experi¬ 
ence goes, they are absolutely false. In introducing them into his 
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judgment, the Subordinate Judge does not appear to have exhibited 
an impartial frame of mind in treating the facts of this case.” Upon 
this their Lordships deem it right to observe that they think the 
supposition upon which this reflection proceeds to be strained 
and the reflection to be uncalled for. 

They incline to the view that the error on these subjects may- 
have moved the High Court to discount improperly the true weight 
of the evidence, and to overlook important elements m the case. 
As an instance of what their Lordships mean, it may be mentioned 
that the postcards are not alluded to in the judgment of the High 
Court, nor is the non-production of Gobind Das as a witness, nor 
even of Haman Lai as a witness; while, with regard to the non¬ 
production of the books, there are speculations made as to whether 

they would or would not have assisted in the solution of the pro¬ 
blems arising in the case, but no due weight is attached to the seri¬ 
ous fact that evidence which might have concluded the case in one 
direction or another, and for the custody of which the defendants 
are responsible, has not been brought before the Court by them. 

But the case of the defendants, which otherwise would have 
rested on a denial by themselves and been supported by nothing 
more substantial than negative evidence of mahants,many of whom 
lived a considerable distance from the Patepur asthal, to the effect 
that they did not know that the plaintiff was a bairagi chela, or 
in residence—that case is still more seriously weakened by the 
positive case which the defendants put forward. That positive 
case is as follows, namely, that the plaintiff was a bairagi chela, 
but that he did not belong to Patepur asthal. He belonged, so 
it is said, to a sub-asthal or sub-math, consisting of a small house 
on a small plot of ground in the neighbourhood of Patepur, which 
was a separate asthal and had for its mahant one Baliram. This 
was an issue of fact which fell to be proved by the defendants, 
and they had the materials for doing so, and at first hand. Baliram 
had, so the argument went, two bairagi chelas—one was the plain¬ 
tiff and another was Manmohan Das. Their Lordships must de¬ 
cline to accept any hearsay evidence upon this subject, and it is 
sufficient to say that Baliram and Manmohan, both alive and avail¬ 
able, are not produced as witnesses in support of the case alleged 
for the defendants. It is a somewhat striking fact that in the 
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judgment of the High Court there is no reference made to this 

irnportaiit incident. r i. 

Their Lordships think it unnecessary to investigate further 

the details of the evidence, being satisfied that upon it the con¬ 
clusion come to by the Subordinate Judge cannot be successfully 
challenged, and that accordingly the plaintiff has established his 
position to be a bairagi chela of Patepur asthal. He is also, if 

this be so, the senior chela, if not the only chela, who is competent 

to fill the office of mahant. 

Only one other question remains. It is this: Anand Das is 
still alive. The deeds which he granted, which purported to be a 
transfer during his life of the mahantship to his nephews, defend¬ 
ants Nos. 2 and 3, are unavailing, defendant No. 2 being dis¬ 
qualified for the office, and defendant No. 3 being dead. In these 
circumstances, does the mahantship not revert to Anand Das? 

Anand Das is a man now nearing eighty years of age. He has for 

years relinquished the mahantship. Since at least 1897 he has 
retired from office, and has made over to defendant No, 2 all his 
duties together with the properties of the asthal. He has had a 
mutation of names effected in the Collector’s register in respect of 
the villages belonging to the math. He has thus abdicated all his 
functions, and, as he admits, his position is no more than that of 
any other worshipper. The mahant, in their Lordships’ opinion, 
is not only a spiritual preceptor, but also a trustee in respect of 
the asthal over which he presides. His installation of defendant 
No. 2 on the gaddi and his own retirement from the mahantship 
would thus appear to have created a vacancy in the office. 

But a more serious difficulty also arises from the fact that their 
Lordships cannot acquit defendant No. 1 of having been a party 
to deeds, and especially to the ekrarnama of 1904, which were of 
a nature inconsistent with his duty and position as guardian of 
this religious institution. To confer the mahantship upon a relation 
who was a married man and the father of children was to consent 
to a violation in the person of the highest and most responsible 

officer, namely, the mahant, of those vows and practices of asceti¬ 
cism and celibacy which it was his duty as a trustee to maintain and 
protect. In these circumstances their Lordships must accept 
the abdication which occurred as a governing fact in the case. 
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Further, it is not alleged that the senior chela, on whom even 

according to the defendants’ case the succession would devolve 

in the absence of an appointment, is disqualified by an}^ just cause 

from holding the office vacated by the old mahant. In these 

circumstances their Lordships think that the plaintiff is entitled 

to the declaration made in his favour by the Subordinate Judge. 

Their Lordships will humbly advise His Majesty that the appeal 

ought to be allowed, the decree of the High Court set aside with 
costs, and the decree of the Subordinate Judge restored. The 

respondents will pay the costs of the appeal. 
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Solicitors for appellant: T. L. Wilson & Co. 
Solicitors for respondents: Barrow, Rogers, & Nevill. 


SHEOPARSAN SINGH and Others . . Appellants; J* 

AND 1916 

RAMNANDAN SINGH (sinck deceased) and I j^gspoj^oENTS. 

Others . . .) 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Procedure-Suit—Declaratory Decree—Next Reversioners—Probate- 

Specific Relief Act (/. of 1877), s. 42. 

After probate of a will has been granted under the Probate and 
Administration Act (V. of 1881) a suit for a declaration that the 
plaintiffs are the next re^^ersioners to the estate of the testator and, 
as such, are entitled to apply to the Court having probate juris¬ 
diction for revocation of the will is not within s. 42 of the Specific 
Relief Act, 1877, and cannot be maintained. 

Appeal from a judgment and decree of the High Court (April 19, 

1910) reversing a judgment and decree of theSubordinate Judge of 
Mozufferpur (December 21, 1907). 

Under circumstances which are fully stated in the judgment of 
their Lordships the appellants instituted a suit in the Court of the 
Subordinate Judge of Mozufferpur against the first respondent, to 
whom probate of the will of one Bachu Singh had been granted by 

* Present'. Lord Buckmaster L.C., Viscount Haldane, Sir 
John Edge, Mr. Ameer Alt, and Sir Lawrence Jenkins. 
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J -1 • the District Judge of Mozufferpur under the Probate and Admmis- 
1916 tration Act (V of 1881), and against the two widows of Bachu 

sheo'pTksan Singh. The appellants by their plaint alleged that the will was a 

fo ery, and prayed for a declaration that they were next rever- 

kamnandan sioners to the estate upon the deaths of the widows, and that t ey 
^■ngh. as such, entitled to apply to the Court having probate juris¬ 

diction for revocation of the probate. The appellants had opposed 
the grant of probate, claiming to be next reversioners, but the 
District Judge had held that they were not next reversioners and 
had no locus standi; this decision and the grant of probate were 


affirmed upon appeal to the High Court. 

Ramnandan Singh, by his written statement in the present suit, 

again denied that the appellants were the next reversioners; he 

pleaded further that that question was res judicata under s^ 

the Code of Civil Procedure, 1882, and that the suit for a dec ara- 
tory decree was not maintainable having regard to s. 42 of the 


Specific Relief Act, 1877. • ■ ui 

The Subordinate Judge held that the suit was maintamabl^ and 
that there was no estoppel under s. 13 of the Code of Ovd Proce^ 
dure, 1882. In his opinion the proceeding under the Probate and 
Adiministration Act, 1881 .was not a suit within the meaning of a 
section, and the question whether the appellants were the next 
reversioners was not directly or substantially in issue therein. Upon 
the facts he found that the appellants were the next reversioners 
and that Ramnandan Singh was not. as he claimed to be. adop - 
ed son of the deceased. He accordingly made a declaration that 
appellants were the next reversionary heirs to the estate o 


deceased. 

On appeal to the High Court the decision of the Subordinate 
Judge was reversed and the suit dismissed. The learned judges 
(Caspersz and Chatterjee JJ.) agreed with the findings of the Sub¬ 
ordinate Judge that the plaintiffs were the next reversioners and 
that the first respondent was not the adopted son of Bachu Singh. 
They were of opinion that the plaintiffs, as next reversioners, had 
not merely a contingent interest, but a present interest, which.apart 
from the question of res judicata, rendered them competent to 
maintain the suit under s. 42 of the Specific Relief Act. 1877. They 
held, how'ever, that the decision of the District Judge, affirmed by 
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the High Court, raised an estoppel by res judicata under s.l3 of the J- C. 
Code of Civil Procedure. In any case the declaration prayed for 1916 

would probably be infructuous, as the District Judge, having sheopTi^san 
granted probate, would be entitled to hold that there was no just Singh 
cause for revocation under s. 50 of the Probate and Administra- Ramnandan 
tion Act, 1881. The appeal is reported, 11 Calc. L. J. 623. 


Singh. 


1916. Feb. 21, 22, 23, 24. De Gruyther, K.C., and Sir W. Garth, 
for the appellants. Both Courts in India held that the suit was 
maintainable under s. 42 of the Specific Relief Act, 1877. It was 
within the discretion of the Subordinate Judge under that section 
to make the declaration. There was no estoppel under s. 13 of the 
Code of Civil Procedure, 1882. The proceeding before the District 
Judge under the Probate and Administration Act, 1881, was not a 
suit within the meaning of that section: Mirza Kurratidain v. 
Nawab Nazhat-ud-dowla,{\) If a contentious matter under the 
above Act is a suit, ss. 53, 55, 83, and 86 of the Act are unnecessary. 
The object of the proceeding was to provide a representative of 
the estate ; the question of the appellants’ title was not directly or 
substantially in issue: Rajah Run Bahadoor v. Lachoo Koer.{2) 
There is no res judicata under s. 13 unless the District Judge could 
have entertained the present suit: Gokul Mandar v. Pudmanund 
Singh{Z) ; Misir Raghobardial v. Shea Baksh Singh.{A) He could 
not have done so, since by s.l5 of the Code of Civil Procedure,1882, 
it could only be instituted in the Court of the Subordinate Judge. 
The decisions of the High Courts in India support the appellants’ 
contention: Arunmoyi Dasi v. Mohendra Nath Wadahar{S); 
Jagannath v. Runjit Singh{6) ; Ganesh Jagannath v. Ramchandra 
(7) ; Lalit Mohan Das v. Radharaman Singh. (8) In the last-named 
case it was sought to distinguish the present case, but no valid 
distinction exists. 

Dunne, for the representatives of the deceased first respondent. 
The suit was not one in which a declaratory decree under s.42of the 


(1) (1905) L. R. 32 Ind. Ap. 
244. 

(2) (1884) L. R. 12 Ind. Ap. 23. 

(3) (1902) L. R. 29 Ind. Ap. 
196. 


(4) (1882) .L. R. 9 Ind. Ap. 197. 

(5) (1893) I. L. R. 20 Calc. 888. 

(6) (1897) I. L. R. 25 Calc. 354. 

(7) (1896) I. L. R. 21 Bomb. 
363. 


(8) (1911) 15 Calc. W.N. 1021. 
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j c Specific Relief Act, 1877. should have been made. The onl> pmpos 
f which the decree could be used was to support an application to 
1 ,1 udire to revoke the probate. That application could 

dir„. .. .h. «is.rk, Judp. b«. 

.MN.^oaN barred by reason of his previous ^Lers'^U of the Code 

maintainable, the appellants were estopp District Judge 

- of Civil Proceilure, 1882. The proceeding before the District juag 

otLiMitrocc A contentious matter under 

was a suit within the meaning of s. 13. A contemious . . 

the Probate and .\dministration .\ct, 1881, is given y a 
I.he ti’kn.. ,,t . »i, ..nckr ,1... Ci.il Procedure Code. The par- 

ueedar .. which ,ho l.is.rk, Jodpe 

he (.ietermitied the issue is not material. see Coc 

1 1882 s 12 The question whether the appellants were next 

eTe'isioners was dLdi: and suhs.au,ia,,. iu issue hr, and was «..» 
to the proceeding before him. A Court of competent 
referreS to ins. 13 cannot be confined to the Court in which the 
particular suit could be instituted, but includes any Court whose 

jurisdiction extends to the matter of the 

nature and value. This appears from explanation 6 to s. 13 ot the 

Code- ss 15 and 16 show that more than one Court may be 

competent to entertain a suit. Under s. 25 the District Judge had 
• power to transfer the suit to his own Court. The decisions upon 
1-nglish law are not strictly relevant: Rajah of PUafur v. Kotc 
Buchi Sittaya.^X) So far as they are in point ‘hey -ppor 
respondents: Barr v. Jackso„i2^ : S fencer v- ^ 

Concha V. On«c/,o(4J is distinguishable, since a ^ 

Cuestion of domicil there in issue was not necessary to the decision 

of tWe Probate Court. 

De Gruythcr. K.C.. replied. 

March 16. The judgment of their Lordships was delivered by 

SiK Lawkk.vci'. IKXKINS. This is an appeal against a decree of 
the High Court ai Calcutta, dated April 19. 1910. reversing the 
decree of the Subordinate Judge of the P'lrst Court. Mozufterpur. 

dated December 21. 1907. 

The expressed purpose of the litigation is to obtain a declaration 


(1) (1884) L. R- 12 Itul. Ap. 16. 

(2) (1845) 1 Phill. 582. 


(3) (1871) L. R. 2 P. &D. 230. 

(4) (1886) 11 App. Cas. 541. 
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that the plaintiffs are the next reversioners to the estate of Bachu 
Singh according to Hindu Law. and, as such, entitled to apply for a 
revocation of probate. 

The facts may be shortly stated. On November 12, 1899, Bachu 
Singh died, leaving two widows, the defendants Mussamut Ram 
Rachan Kunwar and Mussamut Ram Kishori Kunwar, but no male 
issue. On September 22, 1902, the defendant Ramnandan Singh 
applied in the Court of the District Judge of Mozufferpur for pro¬ 
bate of a writing alleged by him to be the last will of Bachu Singh. 
In that writing he is described as Bachu Singh's kartaputra. The 
two widows, though heiresses of the deceased Bachu Singh, did 
not oppose the application. Caveats, however, were lodged by three 
groups of persons, and the plaintiffs in this suit were the members 
of one of these groups.There thus arose a contention as to the grant 
of probate,and the proceedings thenceforth took, as nearly as might 
be. the form of a suit according to the provisions of the Code of 
Civil Procedure, in which the petitioner, Ramnandan Singh, was 
the plaintiff, and the plaintiffs in this suit, with others, were the 
defendants. In due course issues were framed, and they raised the 
two material and essential questions, first, whether the present 
plaintiffs, as persons by whom the caveat had been entered, had, as 
it was termed, any locus standi to oppose the application for pro¬ 
bate, and. secondly, whether the will propounded was the genuine 
and duly executed will of Bachu Singh. 

After evidence, oral and documentary-, it was held on the first 

issue that the caveators had failed to prove their interest, and on 

the second issue that the will was proved. In accordance with this 

finding it was ordered that “probate be granted to Ramnandan 

Singh, petitioner, executor." From the order sheet it appears that 

Ramnandan was held to be an executor by implication. The present 

plaintiffs preferred an appeal to the High Court. The appeal was 

heard and dismissed with costs on February 8, 1905. No appeal was 
preferred to His Majesty in Council. 

On August 7,1905, the present suit was instituted in the Court of 
the First Subordinate Judge of Mozufferpur. The plaint states the 
material facts, save that it erroneously alleges that letters of admi¬ 
nistration with the will attached were granted to Ramnandan. It is 
then averred in paragraph 9 as follows: “These plaintiffs have been 
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advised that so long as these letters of administration are in force 
they have no claim to the reversionary right to the estate of the 
deceased ; and, furthermore, that they cannot apply for the revoca¬ 
tion of the said letters of administration until what time they ob¬ 
tain a declaratory decree from the civil Court to the effect that they 
are the nearest reversioners according to Hindu law of the deceased 

Bachu Singh, and therefore entitled to his estate in case of an 
intestacy after the death of the defendants second party.” The 

defendants second party were the two widows. The prayer of the 
plaint as originally framed was in these terms: “that it be declared 
that the plaintiffs are the next reversioners to the estate of the late 
Bachu Singh according to Hindu law.” By a subsequent and signifi¬ 
cant amendment these words were added : “and as such are entitled 
to apply to the Probate Court to get the probate or letters of 
administration granted to Ramnandan Singh revoked.” 

Before the hearing Mussamut Ram Rachan Kunwar died, and 
by an order of February 4, 1907, her co-widow was substituted in 
her place as legal representative. 

On November 6 the following issues were framed:—(1.) Is the 
suit maintainable? (2.) Is the suit barred by s. 13 of the Code of 
Civil Procedure? (3.) Is the suit bad for non-joinder of parties? 
(4.) Is the suit barred by limitation?(5.) Are the plaintiffs the near¬ 
est reversionary heirs of Rup Narayan Singh, alias Bachu Singh? 
(6.)Is the defendant No. 1 the kartaputraof the said Rup Narayan 
Singh ? On these issues the findings of the Subordinate Judge were 
in the plaintiffs’favour, and by the decree it was declared that the 
plaintiffs were the gotias of and reversioners to the estate of Bachu 
Singh. In the plaint there was no prayer as to their being gotias. 

An appeal to the High Court was preferred by Ramnandan Singh. 
It succeeded on the ground that the suit was barred by the rule of 
res judicata. But though the High Court held that the case was 
governed by s. 13 of the Code of Civil Procedure, 1882, it tried the 
issue, which, in that view, was withdrawn from its consideration by 
the terms of the section. 

From this decree the plaintiffs have preferred the present appeal. 
The contest before their Lordships has been confined to the two 
issues: (1.) Is the suit maintainable? (2.) Is the suit barred by 
s. 13 of the Code of Civil Procedure? The first of these problems 
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takes the more specific form of an inquiry whether in the circuni- I- 
stances of this case the plaintiffs are entitled to claim from the I9t6 
Court a mere declarator)- decree of the character proposed. SHeotTjrsan 
T he Court’s power to make a declaration without more is derived Singh 
from s. 42 of the Specific Relief Act, and regard must therefore be Ramnand.^n 
had to its precise terms. It runs as follows: ‘'Any person entitled 
to any legal character, or to any right as to ally property, may 
institute a suit against any person denying, or interested to deny, 
his title to such character or right, and the Court may in its discre¬ 
tion make therein a declaration that he is so entitled, and the plain¬ 
tiff need not in such suit ask for any further: Provided, that 
no Court shall make any such declaration where the plaintiff, being- 
able to seek further relief than a mere declaration of title, omits 
to do so.” 


A plaintiff coming under this section must therefore be entitled 
to a legal character or to a right as to property. Can these plaintiffs 
predicate this of themselves? Clearly not; and this is, in effect, 
stated in the plaint, where they described themselves as entitled to 
Bachu Singh’s estate hi case of an intestacy after the death of the 
defendant widows (paragraph 9). Rut as things stand there is no 
intestacy. Bachu Singh’s will has been affirmed in a Court exercis¬ 
ing appropriate jurisdiction, and the propriety of that decision can¬ 
not in the circumstances of this case be impugned by a Court exer¬ 
cising any other jurisdiction. It is not suggested that in this litiga¬ 
tion the testamentary jurisdiction is, or can be, invoked, and yet 
there can be no doubt that this suit is an attempt to evade or annul 
the adjudication in the testamentary suit, and nothing more. This 
is apparent from the plaint, from the amendment made in the High 
Court after Ramnandan had died, and from the very circumstances 
of the case- 

This use of a declaratory suit illustrates forcibly the warning in 
Srec Narain Mitter v. Sreemutty Kishcit Soondory Dassee(^\^, 
where it was said: “There is so much more danger in India than 
here of harassing and vexatious litigation that the Courts in India 
ought to be most careful that mere declaratory suits be not con¬ 
verted into a new and mischievous source of-litigation.” 


Here, however, no question of discretion arises; the suit fails at 
the very outset, for the plaintiffs, wllile the wiil stands, asstand it 

(1) (1873) L.R. Sup. Vol.' Ind. Ap; 149, 162. 
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must for the purposes of this suit, are not clothed with a legal cha¬ 
racter or title which would authorize them to ask for the declara¬ 
tory decree sought by their plaint. The suit therefore should be dis¬ 
missed because it is misconceived and incompetent. 

Some reference was made in the course of the argument to a re¬ 
versioner’s right to sue where a widow with the particular interest 
was committing acts of waste to the prejudice of those who might 
succeed to the inheritance on her death. But such a position of 
necessit}- assumes the absence of an immediate and absolute testa¬ 
mentary disposition. In this connection there is an instructive com¬ 
ment in KathamaNatchiarw.Dorasinga Tever{l), where it was 
said in reference to such suits: “Suits of that kind form a very 
special class, and have been entertained by the Courts ex necessitate 
rei. It seems, however, to their Lordships that if such a suit as Aat 
is brought it must be brought by the reversioner with that object, 
and for that purpose alone, and that the question to be discussed is 
solely between him an<l the widow; that he cannot, by bnngmg 
such a suit, get, as lietween him and a third party, an adjudication 

of title which he could not get without it.’’ 

There has been much discussion at the Bar as to the application 
of the plea of res judicata as a bar to this suit. In the view their 
Lordships take the case has not reached the stage at which an exa¬ 
mination of this plea and this discussion would become relevant 
I’.ut in view of the arguments addressed to them their Lordships 
desire to emphasize that the rule of res judicata, while founded on 
ancient precedent, is dictated by a wisdom which is for all time. 
“It hath been well said,’’ declared Lord Coke, “interest reipublicse 
ut sit finis litium, otherwise great oppression might be done under 
colour and pretence of law’’: 6 Coke, 9a. Though the rule of the 
Code may be traced to an English source, it embodies a doctrine in 
no way opposed to the spirit of the law as expounded by the Hindu 
commentators. Vijnanesvara and Nilakantha include the plea of a 

former judgment among those allowed by law, each citing for this 

purpose the text of Katyayana, who describes the plea thus; “If a 
person though defeated at law sue again he should be answered, 
'You were defeated formerly.’ This is called the plea of former 
judgment.’’ (See the Mitakshara Vyavahara), bk. II., ch. i., edited 

(1) (1875) L.R. 2 Iiid. Ap. 169, 191. 
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by J. R. Gharpure, p. 14, and the Mayuka, ch. i., s. 1, p. 11 of J-C. 

Mandlik’s edition.) And so the application of the rule by the Courts i 9 i 6 

in India should be influenced by no technical considerations of sheop7rsan 
form, but by matter of substance within the limits allowed by law. Singh 
Their Lordships have not failed to observe that Ramnandan Ramnandan 
Singh died before the hearing in the High Court, but they refrain ^*ngh. 

from pronouncing any opinion as to its legitimate consequence in 
this suit, for this formed no part of the discussion before them. 

They have dealt with this litigation, as it was presented to them, 
apart from the possible effect of Ramnandan’s death. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be dismissed. The appellants will pay the 
costs of such of the respondents as have appeared. 

Solicitors for appellants: T. L. JVilson S- Co. 

Solicitors for resopndents; Greenfield & Cracknall. 


JAMNA EAI 
VASANTA RAO 


AND 


Appellant ; 
Respondent. 


AND CONNECTED APPEAL. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 


J, c.-" 
I9l6 

March 2X, 


Contract—^Joint Bond-Minor Party—Compromise—Invalid against 

Minor—Joint Contractor hound—Code of Civil Procedure {XIV. of 
1882), J. 462— Indian Contract Act {IX. of 1872), s. 43. 

In compromise of a suit two defendants, of whom one was a 
minor, entered into a bond by which they jointly agreed to pay a 
certain sum to the plaintiff at a future date. The leave of the Court 
was not obtained on behalf of the minor under s. 462 of the Code of 
Civil Procedure, 1882:— 

Held, that the bond was not enforceable against the minor 

but that it was enforceable to the full amount against the joint 
contractor. 


Consolidated Appeals from a judgment and decree of the 
High Court (July 29, 1910) in part affirming and in part reversing 

* Present ; Lord Shaw of Dunfermline, Sir John Edge and Sm 
Lawrence Jenkins. ^ 
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a decree of the Subordinate Judge of Negapatam ( January 19, 


1906). 

In 1896 Vasanta Kao instituted a suit in which Jamna Bai and 
Sethuram, her brother, were defendants, disputing the validity of 
a will of one Sakharam under which the said defendants benefited, 
and claiming the whole estate as nearest bandhu. In 1897 a com¬ 
promise of the suit was effected on the terms that Vasanta Rao 

should receive Rs. 90,000 in full satisfaction of his claim. At the 

time of this compromise both Vasanta Rao and Sethuram were 
minors. In order to secure the above sum Jamna Bai and Sethuram, 
by his grandmother who was guardian of his property, entered into 
a bond by which they jointly agreed to pay Rs. 90,000 to Vasanta 
Rao within three months of their taking delivery of the movable 
and immovable properties of Sakharam as scheduled in the suit 
and then under the management and custody of a receiver. 

An application was made to the Court on behalf of Vasanta Rao 
.setting out the terms of the compromise and praying that the suit 
might be dismissed. Upon this application the minors were repre¬ 
sented. and the Court caused iiKpiiries to be instituted as to whether 
Jamna Bai, who was pardanishin, had entered into it of her free 
will and considered that it was in her interest. Upon being satisfied 


on these i|ucstions the Court ordered the suit to be struck out, but 
no leave was applied for or granted sanctioning the compromise on 
behalf of the minors as required by s. 4b2 of the Civil Procedure 
Code, 1882. On April 6, 19(H, Vasanta Rao instituted the suit 
which gave rise to the consolidated appeals, against Jamna Bai 
and Sethuram claiming Rs. 90,000 and interest upon the bond. 
At the date of the suit the properties scheduled to the plaint in 
the compromised suit had been made over to the defendants for 


over three months. 

The Subordinate Judge made a decree against both defendants. 

He rejected their contention that the properties referred to in the 
bond included properties which had not been handed over. He 
found that the sanction of the Co.urt had not been obtained to the 
compromise on behalf of Sethuram, but he held upon the authority 
of AiiianSiiighv.NaraiiiSi>igl>{\) that the compromise was binding 
upon the minor as he did not offer to restore the property of which 

(1) (1897) I.L.R. 20 Allah. 98. 
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he had obtained possession under the compromise and it was not 
possible to place the plaintiff in the position in which he was at 
the date of its execution. 

Upon appeal to the High Court the decree against Sethuram was 
set aside and that against Jamna Bai was affirmed. The learned 
judges (Sir Charles Arnold White C.J. and Ayling J.) held that 
the compromise agreement, not being sanctioned by the Court, 
was voidable as against Sethuram. In their opinoin the decision 
relied on by the Subordinate Judge must be taken to have been 
overruled, though it was possibly distinguishable. They were of opi¬ 
nion that the fact that the bond was unenforceable against Sethu¬ 
ram did not render it unenforceable against Jamna Bai, his joint 
contractor. They agreed with the view of the Subordinate Judge 
that the suit was not premature. 

The appeal is reported at LL-R. 34 Madr. 314. 

Both Jamna Bai and Vasanta Rao apppealed. 

1916. March 13. De Gruyther, K,C,, 3.nd E,B Raikes, for Jamna 
Bai. The leave of the Court was not obtained to the compromise 
on behalf of the minor and it is unenforceable against him under 
s. 462 of the Code of Civil Procedure, 1882: ManoJiar Lai v- Jadu 
Nath Singh{l) ; Ganesha Rozv v. Tidjaram Roxv(2); Partab 
Singh v, Bhahuti Singh,{3) The decision in Aman Singh v. 
Narain Singh{A) is in effect overruled by those cases. The bond 
imposed no obligation upon either this appellant or the minor 
■unless the terms of the compromise were effectual. The original 
suit should be proceeded with. Further, the bond was a joint 
bond and was valid as against the minor until set aside. Upon 
being avoided by the minor it became unenforceable against his 
joint contractor: Kendall v. Hamilton.{3) 

[Sir Erie Richards, K.C. The Indian decisions are referred 
to in Pollock on the Indian Contract Act under s. 43.] 

Sect. 43 of the Indian Contract Act does not affect the principle 

laid down in such cases as Underhill v- Horwood{6) and Elles¬ 
mere Brewery Co. v. Cooper.(7) 

(1) (1906) L.K. 33 Ind. Ap. 128. (4) I.L.R. 20 Allah. 98. ■ 

(2) (1913) L.R. 40 Ind. Ap. 132. (5) (1879) 4 App. Cas. 504. 

(3) (1913) L.R. 40 Ind. Ap. 182. (6) (1804) 10 Ves 209 

(7) [18961 1 Q.B. 75. 
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The Board did not call upon the respondent to the first appeal- 

Sir Eric Richards, K C.. and Kenworthy Brown, for Vasanta 
Rao as appellant in the second appeal. The compromise was made 
with the leave of the Court within the meaning of s. 462of the Code 
of Civil Procedure, 1882. That section does not. hke Order xxxii., 
r 7 of the Code of 1908, require that the leave shall be ^ 

recorded in the proceedings.” In Manohar Lai v. Jadu Nath 
Sinqh (1) there was nothing to indicate to the Court that a minor 

party was concerned except the title of the suit. Here the minors 

were represented upon the application to dismiss, as -PP-" ^^ 
the order. Further, the whole facts as to the nature of the suit and 
the compromise received the consideration of the Court. In any 
case the minor, having received the advantage of the comproimse, 
was not entitled to avoid the bond unconditionally. Vasanta Rao 

was entitled, at least, to a charge on the estate of 

hands of the minor. Even on the view taken by the Co'trt 

Vasanta Rao should have been remitted, as against the mi , 
his original rights against the estate of bakharam. 

Sir W. Garth, lor the minor Sethuram, was not called upon. 
March 21. The judgment of their Lordships was delivered by 
Sir Lawrenck Jenkins. These appeals arise out of a suit on 
a money bond of June 16, 1897, expressed to be executed to the 
present plaintiff, Vasanta Rao, by the defendant Sethuram Saheb, 
“represented by his grandmother and guardian,” and by the 


defendant Jamna Bai. 

Sethuram was then a minor, and this was apparent on the 
face of the bond. The substantial question, therefore, now in 
dispute is whether Sethuram is under a personal obligation to pay 
the plaintiff the amount he claims, and if not, whether this fur¬ 
nishes Jamna Bai with an answer to the suit. The plea that Ae 
suit is premature has no real value- It does not touch the merits, 
and both Courts agree that the objection is not well founded. 
This view is in accord with the meaning placed by the defendants 
themselves in their written statements on the phrase in the bond 
which is decisive of this point, and their Lordships see no reason 
to doubt its accuracy. This plea therefore fails. On the more 


(1) L.R. 33 Ind. Ap. 128. 
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important question the two Courts are not in complete agreement- 
The Subordinate Judge passed a decree against both defendants. 
A, The High Court on appeal upheld the decree against Jamna Bai, 

K but dismissed the suit against Sethuram. This has led to the two 

present appeals. Though the circumstances connected with the 
passing of the bond are intricate, the real issues involved in the 
suit are simple. To establish Sethuram’s liability the plaintiff 
relies on s. 462 of the Code of 1882. But even if compliance with 
the terms of this section would have established the claim against 

Sethuram—a point on which no opinion is now expressed_this in 

no way helps the plaintiff, for the requirements of the section have 
not been observed in protection of Sethuram. The High Court, 
therefore, rightly held him not liable to the plaintiff under the 
bond. But this furnishes Jamna Bai with no answer to the plain¬ 
tiff’s claim against her. Stripped of all that is not relevant, the 
plea advanced on her behalf is that one of two promisors can plead 
the minority and consequent immunity of the other as a bar to the 
promisee’s claim against him. This is a position that cannot be 
^ maintained, and the plea has been properly rejected by the High 

Court. On possible developments in the future it would be wrong 
for their Lordships to make any pronouncement; they will there¬ 
fore humbly advise His Majesty that each of these appeals should 
be dismissed. There will be no order as to costs. 

Solicitor for Jamna Bai and Sethuram: Douglas Grant- 
Solicitors for Vasanta Rao: Chapman-Walker & Shephard. 
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MUSAHAR SAHU AM) Another .... Appellants: 

AND 

HAKIM LAL and Another.Respondents. 
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OX AF’PEAL I KOAT THK HIGH COURT IN BENGAL. 


Transfer of Trofcyty^lnicnt to defeat and delay Creditors—Preference 
of Creditor^Transfer of Property Act {IV. of 1882), J. 53. 

A transfer of properly is not inatlc with intent to (Icfraud, defeat, 
or dclaj- creditors, within the meaning of the Transfer of Property 
.Act, 1882, s. 53, hecanse its effect or object is to prefer one creditor 
to another, even if it is made with the intention to defeat an 
anticipated cxeciiti(*n. What the section invalidates is a transfer 
which removes the whole, or a part, of the debtor's property from 
the creditors as a body, to the benefit of the debtor. 


Appeal from a judgment of the High Court (April 3, 1907) 
reversing a judgment of the Subordinate Judge of Mozuflferpore. 

The appellants instituted two suits for declarations that each of 
two conveyances of land made by one Kishun Benode on Septem- 
l)er 2, 1901, was voidable under s. 53 of the Transfer of Property 
Act, 1882, as being made with intent to defraud, defeat, or delay 
creditors. One of the conveyances was in favour of one Kamta 
Prashad, the other in favour of the respondents. The latter convey¬ 
ance stated that the consideration for its being made was the sum 
of Rs, 42,656. of which Rs.30,v309 were set off against a debt due to 
the transferees, and that the balance was left on deposit with 
them on account of debts due to certain other creditors. 

The circumstances under which the conveyances were made- 
appear from the judgment of their Lordships. 

The two suits were tried together, and the Subordinate Judge 
set aside both conveyances. As to that in favour of Kampta Pra¬ 
shad he found that there was no consideration and that it was- 
made in fraud of the creditors. In the case of the conveyance 
to the respondents he found that there was consideration, but 
that it was not made bona tide and was within s. 53. 

Upon appeal to the Vligh Court in both suits, that Court 

* Present : Visa>ii\T Haloane. Lord Wreniuiry. Lord Parmoor,. 
Sir John Edce, and Mr. .Ameer All 
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(Mookerjee and Holmvvood JJ.) affirmed the decision as to the 
conveyance to Kamta Prashad, as to which there was no further 
appeal. With regard to the conveyance to the respondents they 
agreed with the finding that there was good consideration, and held 
that the intention to prefer the transferees to other creditors did 
not bring it within the section. The appeal is reported at I L R 

34 Calc. 999. 

Dube, for the appellants. The appellants accept the concurrent 
findings that there was consideration for the conveyance to the 
respondents. Having regard, however, to the circumstances in 
which the conveyance was made, and the relationship between the 
respondents and Kamta Prashad, it was, like the conveyance to 
the latter, fraudulent and made to defeat or dela}^ creditors. 

The respondents did not appear at the hearing. 

I 

1915, Nov. 22. The judgment of their Lordships was delivered by 

Lord Wrenburv. On September 2, 1901, Kishun Benode 
executed two kobalas or conveyances, the one to Kamta Prashad 
and the other to the respondents, Hakim Lai and another. They 
were conveyances of certain lands, the parcels in the second deed 
being much more numerous than those in the first deed. Kamta 
Prashad was the nephew of Ram Aotar Lai, a brother of Hakim 
Lai He was a minor and Ram Aotar Lai was his guardian. 

The plaintiff, Musahar Sabii, was at this date a creditor of 
Kishun Benode. He had on December 14, 1900, sued for the 
debt, and on Januar>^ 5, 1901, had presented a petition for secu¬ 
rity by way of attachment before judgment. On February 11, 
1901, Kishun Benode had made an affidavit that he did not 
intend to transfer any of his properties, and accordingly on 
February 11, 1901, the petition was dismissed. 

In this state of facts the two kobalas were executed b\ the' 
debtor on September 2, 1901- 

Otx December 5, 1901, the plaintiff obtained judgment in his' 
action for Rs. 12,695.10 and costs. The defendant did not appear 
at the trial. On December 21, 1901, Kishun Benode applied for 
a rehearing, but on August 2, 1902, that application was dis¬ 
missed by default. In the interval, namely, on June 11, 1902 the 
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transferees had obtained an order for registration of their names 

in respect of the properties transferred. 

Under these circumstances two suits were brought to set aside 
the kobalas on the ground that, within s. 53 of the Transfer of 
Property Act IV. of 1882. the transfers were made with intent to 

defeat or delay the creditors of Kish.un Benode. 

The Subordinate Judge set aside the first kobala on the groun 
that no consideration was paid, that a debt of Rs. 6335 therein 
alleged to be due to Kamta Prashad was fictitious, that the 
transfer was made gratuitously, and that the transfer was made 
with intent to defraud. An appeal was dismissed with costs. 

and this decision is not questioned before this Board. 

As regards the second kobala, there are concurrent findings that 
the consideration for this deed was real and not fictitious. The 
Subordinate Judge nevertheless decided in favour of the plaintiff. 
Upon appeal this decision was reversed and the second kobala 
upheld. From that decision the plaintiff has brought this appeal. 

The appellant has not argued that the law is wrongly laid down 
in the judgment of the High Court. His contention is that the two 
deeds of September 2, 1901, form really one transaction, and that 

the second kobala must fall with the first. 

As a matter o' law their Lordships take it to be clear that in 

a case in which no consideration of the law of bankruptcy or in¬ 
solvency applies there is nothing to prevent a debtor paying one 
creditor in full and leaving others unpaid although the result 
may be that the rest of his assets will be insufficient to provide for 
the payment of the rest of his debts. The law is, in their Lordships 

opinion, rightly stated by Panes C.B. in /« rr lUormicy(l). where 

he says: “The right of the creditors, taken as a whole, is that 
all the property of the debtor should be applied in payment of 
demands of them or some of them, without any portion of it being 
parted with without consideration or reserved or retained by the 
debtor to their prejudice. Now it follows from this, that security 
given by a debtor to one creditor upon a portion of or upon all his 
property (although the effect of it, or even the interest of the 

debtor in making it. may be to defeat an expected execution of an¬ 
other creditor) is not a fraud within the statute; because notwith- 

(1) (1888) L.R. 21 Ir. 27, 62. 
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standing such an act, the entire property remains available for 
the creditors or some or one of them, and as the statute gives no 
right to rateable distribution, the right of the creditors by such 
act is not invaded or affected.” 

The transfer which defeats or delays creditors is not an instru¬ 
ment which prefers one creditor to another, but an instrument 
which removes property from the creditors to the benefit of the 
debtor. The debtor must not retain a benefit for himself. He may 
pay one creditor and leave another unpaid: Middleton v. Pol¬ 
lock .So soon as it is found that the transfer here impeached 
was made for adequate consideration in satisfaction of genuine 
debts, and without reservation of any benefit to the debtor, it fol¬ 
lows that no ground for impeaching it lies in the fact that the 
plaintiff who also was a creditor was a loser by payment being 
made to this preferred creditor—there being in the case no 
< 5 uestion of bankruptcy. 

The argument presented to their Lordships has in substance been 
that the transaction of September 2, 1901, was one transaction; 
that (1.) Kamta Prashad, the nephew, the minor and ward, and 
(2.) Hakim Lai, the uncle of Kamta and brother of Ram Aotar 
Lai, the minor s guardian, are for this purpose not distinguishable 
as independent transferees; that fromFebruary 11, 1901, until after 
June 11, 1902, Kishun Benode was playing for time, and that this 
fact and the fact that the former kobala was fictitious and fraudu¬ 
lent show that the latter kobala was fraudulent also. Their Lord- 
ships do not accept this contention. The kobala in favour of the 
respondents must stand or fall on its own merits. The concurrent 
finding that the consideration for the deed was real reduces the 
case to one in which the debtor has preferred one creditor to the 
<ietriment of another, but this in itself is no ground for impeach¬ 
ing it under the section even if the debtor was intending to defeat 
.an anticipated execution by the plaintiff. 

Their Lordships will humbly advise His Majesty that the appeal 
should stand dismissed with costs. 

Solicitors for appellants: T. L. Wilson & Co- 

Solicitors for respondents: Watkins & Hunter. 
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ON APPEAL FROM THE HIGH COURT IN BENGAL. 


Sf^ccific Performance—Sale of Decree — Limitation—Duty of Vendor — 

Code of Civil Procedure {XIV. of 1882), s. 232. 

Upon the sale of a mortgage decree by the holder, pending its 
transfer to the purchaser by an assignment in writing, the duty to 
prevent it from becoming barred by limitation is upon the vendor 7 
if he allows the decree to become barred he is not entitled to specific 
performance of the contract of sale. 

Appeal from a judgment and decree of the High Court 
(March 1, 1909) reversing a judgment and decree of Chitty J. 
(April 6, 1908). 

The suit was for specific performance of a contract for the sale 
of a decree and was instituted under the following circumstances. 
Bangsa Gopal Nandi sued to enforce a mortgage upon certain pro¬ 
perties in the Darbhanga and Monghyr districts and died, having 
by his will appointed two executors and an exeoutrix. On July 28, 
1893, the executors, as administrators pendente lite, obtained a 
decree for Rs. 24,588. Bhupendra Nath Basu, the holder of a 
subsequent mortgage upon the same properties, obtained a decree 
about the same time. In 1894 the holder of a mortgage prior 
to either of those above mentioned but secured only upon the 
Darbhanga property, obtained a mortgage decree for Rs. 77,{)(X), 
and that property was ordered to be sold under the decree upon 
June 21, 1895. The Darbhanga property was of very consider¬ 
able value; that at Monghyr was worth only about Rs. 3000. 

On June 20, 1895, the executors and executrix agreed to sell 
their decree for the sum of Rs. 19,000 to Trailokya Nath Basu, 
who was a brother of Bhupendra and intended to bid for the 
Darbhanga property upon their joint account. The contract was 
evidenced in writing, but no assignment took place. On the 

^Present: Lord Shaw ok Dunfermline, Sir John Edge, and 
Sir Lawrence Jenkins 
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following day Trailokya Nath Basu purchased the Darbhanga J- 
property for Rs. 77,517. The executors and executrix did not bid I9i6 
at the sale, it being, as they alleged, part of the agreement that jai^ra 
they should abstain from doing so. Nath 

Difficulties arose as to the completion of the sale by the assign- 
ment of the decree. A part of the Monghyr property had been ^eye^ 

sold for Government revenue and a balance of Rs. 1046 paid over 

to the estate of the deceased. Disputes arose as to whether the 
purchaser was entitled to this sum, and further delay occurred 
owing to a suit for the administration of the estate. On May 8, 

1898, however, the executors and executrix expressed their willing¬ 
ness to make the assignment, recognizing the purchaser's right 
to the above sum. The purchaser required to be assured that the 
decree existed unimpaired as against the Monghyr property. 

Drafts were exchanged, but no assignment took place. On June 8, 

1898, the executors and executrix applied to enforce their decree 
by sale. This application was opposed by Trailokya, and it was 
ultimately held by the High Court (see I.L R. 30 Calc. 761) that 

the decree had become barred under the Limitation Act, 1877, 

Sched. II., art 179, on June 1, 1898. 

Meanwhile on June 20, 1898, the present suit had been institut¬ 
ed in the High Court by the then representatives of the estate of 

against Trailok^'a and Bhupendra Nath 
Basu for specific performance of the contract, or alternatively to 
recover the amount of the decree. After prolonged and various 
proceedings not material for any purpose of this report the suit 
was dismissed by Chitty, J., who held that the decree-holders were 
bound to keep the decree alive, and that having allowed it to 
become barred they were not entitled to specific performance. 

The High Court (Sir Francis Maclean C.J., Harington and 
Fletcher JJ.) reversed this decision. The learned judges found 
that the agreement was entered into by Trailokya in order to in¬ 
duce the executors to obstain from bidding at the sale, and that 
upon the faith of the agreement they did so abstain; that since 
May 8, 1897, the executors and executrix had been ready and 

willing to make the assignment, but that Trailokya was not 
anxious to complete his agreement. They held that upon the con¬ 
tract the decree became in equity the property of the purchaser 



110 


INDIAN APPEALS- 


[L. R. 


j. c. 


1916 


JATINDRA 

Nath 

Basu 


V 

Peyer 

Dkye 

DEBl. 


subject to his obligation to pay the purchase price; that the exe¬ 
cutors owed no duty to the purchaser to keep the decree alive, 
since he had not asked them to take any step with that object.^ 
They further held that the surviving executor of Bangsa Gopal 
Nandi should have sued; subject to his being joined as a-plaintiff 
and to the deduction of the Rs. 1046 above referred to, they made 
a decree for specific performance of the contract. 

The appellants to the Privy Council were the sons and repre¬ 
sentatives of Trailokya Nath Basu, who died subsequently to 
the judgment appealed from, Bhupendra Nath Basu being joined 

as a respondent- 

1916. March 15, 16. 17. 20. Dc Gruyther, K.C., and Str IV. 
Garth, for the appellants. At the date of the suit the decree 
was barred under the Limitation Act, 1877, Sched. II., art. 179: 
Trailokya Nath Basu v. Jyoti Prokash Nandi {1) ; the venters 
were consequently not entitled to specific performance. The 
only persons who could apply to enforce the decree were the 
executors; Code of Civil Procedure, 1882, s. 232; Probate and 
Administration Act, 1881, s. 4. Under s. 232 no interest is acquired 
in a decree until it is assigned in writing. The effect of that section 
is similar to that of s. 130 of the Transfer of Property Act 1882, 
as to actionable claims; Mulraj Khatau v. Vishwanath Prabhuram 
Vaidya.{2) The same result follows under s. 54 of the Trans er 
of Property Act, 1882, if the decree is immovable property. But 
even if the purchaser was before assignment equitable owner, 
there was a duty upon the vendors to keep the decree alive: 
Lysaght V. Edzvards{Z) ; IVilson y. C/a/./.m>. (4) ; Lewin on 

Trusts, 12th ed., p. 162. 

Sir Erie Richards, K.C., and Dwinc, for the respondents. The 
purchaser of the decree became the beneficial owner in equity: 
Rayner v. Preston.iS). The English authorities cited for the 
appellants apply only to sales of real estate in England. The 
decree was transferred to the purchaser ‘by operation of law 
within s. 232 of the Code of Civil Procedure, 1882; he could 

(1) (1903) I.L.R. 30 Calc. 761. (3) (1876) 2 Ch. D. 499, 566. 

(2) (1912) L.R. 40 Incl. Ap. 24. (4) (1819) 1 Jac. & W. 36, 38. 

(5) (1881) 18 Ch. D. 1. 
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have applied in the names of the holders to execute it. A decree 
is not immovable property and s. 54 of the Transfer of Property 
Act, 1882, does not apply. Not being immovable property, a decree 
under the definition in the General Clauses Act, 1868, s. 3 (34), 
must be movable property. Consequently under the Indian Con¬ 
tract Act, 1872, ss. 76, 77, 78, and 86, the property passed to 

the purchaser, who must bear the loss. Upon the facts the vendois 
were ready and willing to assign the decree in May, 1898, but 
• the purchaser did not wish to complete. The purchaser had the 
benefit of the contract to the extent of preventing competition 
at the sale of the Darbhanga property. Even if the vendors are 
responsible for the decree being barred as regards the Monghyr 
property, they are entitled to specific performance subject to 
compensation; Specific Relief Act, 187/, ss. 13 and 14. 

Dc Gruyther, K.C., replied. 

March 28. The judgment of their Lordships was delivered 

' by 

SiR John Eoge. This is an appeal from the decree, dated 
March 1, 1909, of the High Court at Calcutta, which on appeal 
set aside the decree, dated April 6, 1908, of Chitty J., who had 
tried the suit under the original jurisdiction of that Court. 

The suit was brought to obtain a decree for the specific per¬ 
formance of an agreement, dated June 21, 1895, by which the 
original defendant Trailokya Nath Basu, now deceased, had 
agreed to purchase from the executors and the executrix (herein¬ 
after referred to as the executors) of Bangsa Gopal Nandi for 
the price of Rs. 19,000 a decree and all the rights appertaining 
thereto which the said executors had obtained on July 17, 1893, 
against Nrisingha Prokash Misra on a mortgage. Chitty J. dis¬ 
missed the suit. The High Court in appeal made a decree for 
specific performance. 

The appeal has been argued at considerable length, but the 
material facts upon which the suit and this appeal depend may 
be briefly stated. The decree which it was agreed that the exe¬ 
cutors should assign to Trailokya Nath Basu was a decree for 
sale of certain immovable hypothecated properties, which could 
also in certain events be executed against the person and other 
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property of the defendant to the suit in which it was made. 
Owing to the bar of limitation the decree for sale became in¬ 
capable of execution on June 1, 1898, and thereupon Trailokya 
Xath Basu refused to pay the agreed price and to take an assign¬ 
ment of the decree; hence this suit for specific performance. 

The agreement of which it is sought to obtain specific perform¬ 
ance was an executory agreement, for the completion of which 
something remained to'^be done in order to put the parties in a posi¬ 
tion relative to each other in which by the preliminary agreement 
of June 21 , 189 ,s, they were intended to be placed. As was pointed 

out I))- Lord Selborne L.C. in lV(Avcrhampto» and JValsali R\. 
Co. V. London and North Western Ry. Co.(l), "the expression 
‘specific performance.’ as applied to suits known b}- that name, 
presupposes an executory as distinct from an e.xecuted agieement. 
something remaining to be done, such as the execution of a deed 
or a conveyance, in order to put the parties in the position relative 
to each other in which by tbe preliminary agreement they were 
intended to be placed.” 1 n this case what remained to be done was, 
on payment by Trailokya Nath Basu of the agreed price, the 
transference to him of the decree for sale of July 17, 1893. Such 


a transfer of the decree to Trailokya Nath Basu could, by reason 
of s. 232 of the Code of Civil Procedure, 1882, be effected only 
by an assignment in writing. On and after June 1, 1898, the 
decree, as a decree capable of being executetl, could not by reason 
of the bar of limitation be assigned to Trailokya Nath Basu. It 
had become a dead decree, whereas the decree, whatever might 
be its value, which he had agreed to purchase, and which the 
executors had agreed to assign to him, was a decree capable of 
e.xecution. 


It has been contended on behalf of the respondents to this appeal 
that it was the duty of Trailok-ya Nath Basu. and w’as not the duty 
of the executors, to keep the decree alive after June 21. 1895. 

That is a contention which, in their Lordships’ opinion, cannot 
be maintained. As the decree had not been transferred by an 
assignment in writing to Trailoky'a Nath Basu, he could not by 
any application to the Court have kept the decree alive. 

The respondents are asking for a decree for the specific per¬ 
il) (1873) L.R. 16 Eq. 433, 439. 
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formance of an agreement which they, on their part, are unabJe 
to perform. Their Lordships will humbly advise His Majesty 
that this appeal should be allowed, the decree of the High Court 
in appeal should be set aside with costs, and the decree of Chitty 
J. should be restored. 

The plaintiff-respondents must pay the costs of this appeal. 

Solicitor for appellants: G. C. Farr. 

Solicitors for respondents: Watkins & Hunter. 


S. M. K. R. MEYAPPA CHETTY .... Appellant; 

AND 

S. N. SUPRAMANTAN CHETTY .... Respondent. 

* 

ON APPEAL FROM THE SUPREME COURT AT SINGAPORE. 

lAmitation — E.xecntor—Accrual of Right to sue—Testator domiciled 
Abroad — Probate—"'Capable of wstUnting suit**—Devolution of 

Interest—.Substitution of Plaintiff—Straits Settlements Ordinance 
A^o. 6 of 1896, 17, 22— Straits Seltlements Ordinance No. 31 of 

1907, 133, 196. 

Straits Settlcmcpts Ordinance No. 6 of 1896 (1), which deals with 
the limitation of suits, provides as follows:—Sect. 17, sub-s. 1: 
*‘Whcn a person who would, if he were living, have a right to insti¬ 
tute a suit or make an application, dies before the right accrues, 
the period of limitation shall be computed from the time when 
there is a legal representative of the deceased capable of instituting 
or making such suit or application.” Sect. 22: ‘‘When, after the 
Institution of a suit, a new plaintiff or defendant is substituted 
or added, the suit shall as regards him be deemed to have been 
instituted when he was so made a party . . . — 

Held, (1.) that the executor of a will capable of probate in the 
Straits Settlements is a legal representative capable of instituting 
a suit, within the meaning of s. 17, sub-s. 1» from the date of the 


e 

* Present : Earl Loreburn, Lord .Atkinson, Lord Parker of 
Waddinoton, and Lord Sumner 

(1) The Indian Limitation Act No. 6 of 1896, and s. 22 is sub- 
•(IX of 1908), s. 17, sub-s. 1, is in stantially the same in both* enact- 
thc same terms as s. 17, sub-s. 1, ments. 
of Straits Settlements Ordinance 
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testator’s death and not only from the date Nvhen he ohlains 
probate: qiuu-yc as to an executor who renounces probate 
(2 ) that, according to the English practice (which is made applicable 
in the Straits Settlements in the absence of any other proMsion) 
the will of a testator domiciled in British India, or elsewhere oi ts k 
the Straits Settlements, although not proved in the place ot tii. 
testator’s domicil, is capable of probate in the Straits ,^^ttkments 
if (a) it is valid according to the law of the testator s p ace 
domicil, and (h) if there are assets of the testator in the S ra. s 
Settlements; (3.) that s. 22 contemplates cases ni which a suit s 
defective by reason of the right persons not 

parties, but not cases in which the suit was orign.all> proper > 
constituted but has become defective owing to a dcNohiioi 
interest; in the latter circumstances a carrymg-on ordei shoid 
be made under s. 169 of the Ciiil I’rocedtire Ordinance Ko. 31 

1907. , . 

Appeal from .i judgment of the Supreme Court of ‘^e Straus 

Settlements (Settlement of Singaporef. delivered June 26, U14. 

reversing the judgment of the judge at the trial 

S A. Supramanian Chetty, who was a native ot and domiciled m 

British India, died on November, 11. 1904, having hy h.s will 

appointed as his executors S.R.M. Ramasamy Chetty (here.natter 
called the executor) and another person who renounced probate at 
some date prior to August. 1907. For some years hetore his death 
the deceased had carried on a business at Singapore m partneiship 
with the respondent. In December. 1904. the will was presented 
to the Court in British India for registration and probate. The 
respondent entered a caveat and contested its validity. After being 
set aside by the District Judge the will was affirmed by the High 

Court at Madias, probate being eventually granted to the exe- 

cutor in Inclin. on Mavch 10. 1912. 

Meanwhile, on ^March 10. 1910. the Supreme Court at Sitigapore 
granted to P.L.M.A.Y. Meyappa Chetty. as representing the widow 
of the deceased, letters of administration pendente lite as to the 
assets within the jurisdiction of that Court. On October 2o. 1911, 
he. as administrator pendente lite. commenced the present suit m 
the Supreme Court, claiming a declaration that the partnership in 
Singapore between the deceased and the respondent w as dissolved 
bv reason of the death of the deceased, and for the usual accounts 

and realization. 

After the executor had obtained probate in India he appointed 
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the appellant by power of attorney to obtain in the Straits Settle¬ 
ments a grant of letters of administration with the will annexed, 
and the grant was accordingly made. On April 11, 1913, it was 
ordered by consent that the name of P. L. M. A. V. Meyappa 
Chetty should be struck out as plaintiff in the suit and the name 
of the appellant substituted. 

The respondent by his defence pleaded that the suit was barred 
by limitation, and the question of law so raised was subsequently 
argued upon an agreed statement of the facts. 

The Straits Settlements Limitation Ordinance No. 6 of 1896. 
by s. 4 and Sched. II., art. 86, provides that the period of limita¬ 
tion in the case of a suit for an account and a share of the profits 
of a dissolved partnership shall be three years from the date of 
the dissolution. Sect. 17, sub-s. 1, and s. 22, which were also 
material, are set out in the head-note. 

Sproule J. held that the suit was not barred. Upon appeal this 
decision was reversed by Bucknill. acting C.J., and Sercombe 
Smith J., Ebden J. dissenting. 

1916. Jan. 20, 21, 23. Holman Gregory, K,C., and Jowitf, for 
the appellant. Sect. 17, sub-s. 1, of the Limitation Ordinance ap¬ 
plies to the present suit; it applies to all suits inw^hichthe right 
of action has not accrued to the deceased before his death. There 
was no personal representative capable of instituting the suit until 
March 10, 1910, when the original plaintiff was granted letters of 
administration pendente lite. The suit was commenced on Octo¬ 
ber 23, 1911, and was therefore in time within Sched. IL, art. 86. 
The title of an administrator and his right to sue date from the 
o-rant and not from the death of the deceased: Tristram and Coote, 
Probate Practice, 14th ed., p. 58. The testator being domiciled out¬ 
side the Straits Settlements could not institute a suit there until he 
had obtained administration or probate wdthin that jurisdiction: 
Vanqtielin v. 5oMarrf( 1); Williams on Executors, 10th ed., p. 271. 
Under the Straits Settlements Civil Procedure OrdinanceNo. 31 of 
1907, s.840,the executor could have obtained administration but not 
probate in the Straits Settlements. It is true that under Ordinance 
No. 12 of 1909, s. 44, probate in the Straits Settlements could be 
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obtained upon an authenticated copy of the will, but under that 
section probate could not have been obtained before 1910. The 
respondent w as himself disputing the will, and the executor cannoT 
lie regarded as capable of instituting a suit against him until the 
will was admitted to probate in India. The appellant was not a new 
plaintiff within the meaning of s. 22. The order of April 11, 191,f. 
though in form made under s. 133 of the CivilProcedureOrdinance, 
was in effect a carrying-on order under s. 169 of thatOrdinance.The 
order effected no real change of parties, but was consequent upon 
a transmission of interest wdthin the terms of the latter section. 

Ul'jolni, K.C.,an(\ Latter, for the respondent. Even assuming 
that s. 17, sub-s. 1, applies to the present suit, time began to run 
from the death of the testator, or at any rate from the date when 
the second executor renounced probate; in either case the suit is 
barred. The language of the sub-section is that used in Murray v. 
fiasi India Co'.(l), and the intention was to enact the law as 
established by judicial decisions in England. According to those 
<lecisions an executor can institute a suit on behalf of the estate at 
any time after the death of the testator, probate being merely ne¬ 
cessary as evidence of title at the trial: Comyn’s Digest. “Adminis¬ 
tration” 15.9 and 15.10 -.ThompsonReynolds (2) -.Knox v.Gy<’(3) ; 
lVoolley\.CIark.(4) 1 f a sole executor renounces probate time does 
not run because the renunciation relates back ; here the executor, 
having intermeddled, ctxild not renounce. There is no difference in 
principle in the case of the executor of a testator with a foreign 
domicil. A will valid according to the law of the place of domicil of 
the deceased is capable of probate in the Straits Settlements if 
there are assets there: In the Ooods of Deshais(S) , Whylt v. 

Rose.(6) Probate in the Straits Settlements could have been 
obtained before the grant in India under s. 840 of the Procedure 

Ordinance, 1907. as amended by Ordinance No. 12 of 1909, 
s 44. But, the will being capable of probate in the Straits 
Settlements,’ it is not material to the present question at 
what date probate could have been obtained. 7110 decision 
in Vanquelin v. Bouard(7) and the passage in Williams 

(1) (1821) 5 B. & Aid. 204. (4) (1822) 5 B. & Aid. 744. 

(2) (1827) 3 C. & P. 123. (1865) 34 L.J. (P.) 58. 

(O (1872) L.K. 5 H.L. 656. (6) (1842) 3 Q.B. 493, 507. 

(7) 15 C.B. (N.S.) 341. 
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on Executors relied on by the appellant refer only to the neces¬ 
sity of a grant of administration or probate being obtained 
in the jurisdiction before the suit comes to trial. But even 
if there was no representative capable of suing before the 
grant pendente lite the suit is still barred. The present ap¬ 
pellant, who was substituted as plaintiff by the order of April 11, 
1913, was a new plaintiff within the meaning of s. 22 of the Limi¬ 
tation Ordinance. The proviso to that section would be unneces¬ 
sary if this was not so. The order was in fact made under 
s. 133 of the Procedure Ordinance. 
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Jo%intt in reply. At the date when the suit was instituted the 
executor had done nothing in the Straits Settlements which 
amounted either to an acceptance or renunciation of probate. 
Intermeddling in the estate in India does not amount to inter¬ 
meddling in the Straits Settlements: Lowe v. Farlie{\) ; Logan 
V. Fairlie.{2) The suit instituted by the administrator pendente 
lite was therefore not barred when it was commenced; it cannot 
have become barred by susbequent acts of the executor who is 
not a party. 

March 2. The judgment of their Lordships was delivered by 

Lord Parker of Waddington. The facts of this case are not in 
dispute. S. A. Supramanian Chetty, a native of and domiciled in 
British India (hereinafter referred to as “the testator”), carried 
on for some years prior to his death a money-lending business in 
Singapore in the Straits Settlements in co-partnership with the 
respondent. He died on November 11, 1904, having by his will 
appointed S. R. M. Ramasamy Chetty and another to be his exe¬ 
cutors. Caveats were entered against the proof of this will, and an 
August, 1907, S. R. M. Ramasamy Chetty (his co-executor having 
renounced probate)presented a petition in the Court of the District 
Judge of Madura, in the Madras Presidency, propounding the will 
in solemn form. Ultimately, after protracted litigation, the High 
Court of Judicature at Madras ordered theDistrict Judge atMadura 
to grant probate of the will to S. R. M. Ramasamy Chetty, and such 
probate was on March 10, 1912, granted accordingly. An appeal 




(2) (1825) 1 My. & Cr. 59. 

K 


(1) (1810) 2 Madd. 101. 
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from the order of the High Court of Judicature in Madras has 
recently been dismissed by His Majesty in Council. 

Meanwhile, on March 7, 1910, letters of administration pendente 
lite to the estate of the testator, situate within the jurisdiction of 
the Supreme Court of the Straits Settlements, were granted by 
that Court to P. L. M. A. V. Meyappa Chetty. the attorney of the 
testator’s widow, and on Oct. 23. 1911. the administrator pendente 
lite instituted the present suit, asking for a declaration that the 
partnership existing between the testator and the defendant had 
been dissolved by the testator’s death, and for the usual partner¬ 
ship accounts. The first question their Lordships have to decide is 
whether this suit was at the date of its institution barred by s. 4 of 
the Straits Settlements Ordinance No. 6 of 1896. being an Ordin¬ 
ance to amend the law relating to the limitation of suits. 

Sect. 4 of this Ordinance provides that (subject to the provisions 
contained in ss. 5 to 25 thereof inclusive) every' suit instituted after 
the period of limitation prescribed therefor by the Second Sche¬ 
dule thereto shall be dismissed, provided that limitation has been set 
up as a defence.The period prescribed by the SecondSchedule in the 
case of a suit for an account and a share of the ])rofits of a dissolv¬ 
ed partnership is three years from the date of the dissolution. The 
date of dissolution was in the present case the testator’s death ; 
and unless there is something to the contrary contained in ss. 5 to 
25 of the Ordinance, it is not disputed that time had run prior to 
the institution of the present suit. 

Reliance is, however, placed on s. 1/, sub-s, 1, of the Ordinance, 
which provides that when a person who would, if he were living, 
have a right to institute a suit or make an application dies before 
the right accrues, the period of limitation shall be computed from 

the time when there is a legal personal representative of the deceas¬ 
ed capable of instituting or making such suit or application. It is 
contended that there was no legal representative of the testator 
capable of instituting this suit until the appointment on March 7, 
1910, of an administrator pendente lite and that therefore the 
period of limitation must be computed from March 7, 1910. 

Assuming, but without deciding, that this is to be deemed to be a 
suit wliich the testator would, if he were living, have a right to 
•"‘^titute, their Lordships have come to the conclusion that this 
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contention cannot be upheld. It is quite clear that an executor 
derives his title and authority from the will of his testator and not 
from any grant of probate. The personal property of the testator, 
including all rights of action, vests in him upon the testator’s death, 
and the consequence is that he can institute an action in the cha¬ 
racter of executor before he proves the will. He cannot, if is true, 
o])tain a decree before probate, but this is not because his title de¬ 
pends on probate, but because the production of probate is the 
only way in which, by the rules of the Court, he is allowed to 
prove his title. An administrator, on the other hand, derives title 
solely under his grant, and cannot, therefore, institute an action 
as administrator before he gets his grant. The law on the point is 
well settled; see Comyn’s Digest, “Administration,’' B. 9 and 10; 
Thompson^ v. Rcyiiolds(l) \ WooUcy v. Clark,(2) 

It would seem, therefore, that an executor is not only the legal 
representative of his testator, but capable of instituting a suit 
within the meaning of s. 17, sub-s. 1, of the Ordinance in question. 
There is nothing in the Ordinance to confine “legal representative” 
to a person to whom the Court has actually made a grant. But, in 
their Lordships’ opinion, the words “capable of instituting a suit” 
mean capable of instituting a suit in which a decree might be 
obtained. The will under which the executor claims must therefore 
be capable of probate; otherwise the action must Tail. It has to 
be determined, therefore, whether the testator’s will was in the 
present case capable of probate in the Straits Settlements. This 
question depends on the Civil Procedure Code, Ordinance No. 31 
of 1907. 

Sect. 3 of that Code provides that where no other provision is 
made by the Code or any law in force for the time being, the proce¬ 
dure and practice for the time being in force in the Supreme Court 
of Judicature in England shall, as near as may be^ be followed and 
adopted. There is nothing in the Code or in any law in force in the 

Straits Settlements precluding the Supreme Court of the Straits 

% 

Settlements from granting probate of the will of a person wherever 
domiciled. The English practice is therefore applicable. According 
to English practice, probate may be granted of the will of a person 
domiciled abroad upon proof that it is a valid will according to the 

fl) 3 C. & P. 123. (2) 5 B. & Aid. 744. 
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law (.t the (loniieil, and that there are assets wdthin the juris¬ 
diction. It is not necessao- that it should be first proved in the 
Courts of the domicil: see Jarman on Wills, 6th ed.. vol. 1, 

1 >. 7 and Robinson v. FalmcrR 1) It follows that the testator s will 
could have heen proved in the Straits Settlements(l.) because It 
was valid according to the law of the tesator’s domicil, as shown 
by its admission to probate in the Court of the District Judge at 
Madura; and (2.) because there were assets of the testator locally 

situate in the Straits Settlements. 

There was a good deal of discussion before their Lordships Hoard 

as to what would have been the re.sult had the English Statutes of 
Limitation heen ai.plicable. This discussion, though perhaps not 
strictly relevant, was useful as illustrating the principles which 
ought to guide the Court and throwing light on the meaning of the 
Ordinances of the Straits Settlements, h'or the purpose of the Eng¬ 
lish Statutes of Limitation time runs from the accinier of the cause 
of action, but a cause of action does not accrue unless there be 
some one who can institute the action. In the case of a cause of 

action arising in favour of the estate of a deceased person at or 

after his death time will at once begin to run, if there be an execu¬ 
tor, even though probate has not been obtaineil: Know. Gyc(2) . 
but if there be no executor, time will run only from the actual grant 
of letters of administration: Murray v. Hast Indta Co.(3) It is. 
in their l.ordships’ opinion, probable that s. 17, sub-s. 1. of the 
( frdinance in question was intended to apply this rule. .\ good deal 
was also said as to what would be the effect if the executor who 
might have instituted proceedings subsequently renounced probate. 
Their Lordshi])s at first thought that this might be important for 
the purposes of the present case, because it is doubtful whether one 
of two joint executors can properly institute proceedings on behalf 
of their estate. On reference, however, to the record on the appeal 
from the order of the High Court of Judicature at Madias direct¬ 
ing probate to be granted, it appears that S.R.M. Ramasamy Chet- 

ty’s co-executor renounced probate at some time before Aug. 1907. 
.Since August, 1907, S. R. M. Ramasamy Chefty was therefore sole 
executor and capable of instituting the action. The three years 

(1) (19011 2 l.K. -W9. (2) l-.K. ,=1 M.L. 6St.. 

(.1) 5 IS. & .M<1. 204. 
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prescribed by the Ordinance must therefore in any case have 
elapsed before the suit was instituted. 

The second question arj^ued before their Lordsliips turns upon 
the effect of s. 22 of the Limitation Ordinance. That section pro- 
\ ides that when after the institution of a suit a new plaintiff is sub¬ 
stituted or added, the suit shall as regards him be deemed to have 
been instituted when he was so made a party ; provided that when a 
plaintiff dies, and the suit is continued by his legal representative, 
it shall as regards him be deemed to have been instituted when it 
was instituted by the deceased plaintiff. It appears that after the 
grant of probate by the Court of the District Judge at Madura the 
letters of administration pendente lite granted to the original plain¬ 
tiff in this suit were cancelled, and in lieu thereof letters of admini¬ 
stration with the will annexed were granted by the Supreme Court 
of the Straits Settlements to the appellant as attorney for the 
proving executor. Subsequently, on April 14, 1913, an order was 
made in the suit striking out the original plaintiff and substituting 
the appellant as plaintiff. Tt is contended that, as regards the 
appellant, the suit therefore must, under s. 22 of the Ordinance, be 
deemed to have been instituted on April 14, 1913, at which date 
the action was barred, even if it was not barred when the action 
was instituted by the original plaintiff. Having regard to their 
Lordships’ decision on the first question, it is not, strictl}- speaking, 
necessary to decide this point. In view, however, of its importance 
in practice it ma}^ be desirable to deal with it. 

Their Lordships are of opinion that s. 22 contemplates cases in 
which a suit is defective by reason of the person or one of the per¬ 
sons in whom the right of suit is vested not being before the Court. 
Sect. 133 of the Civil Procedure Code provides against the defeat 

of a suit on this ground and enables the proper party to be added or 
substituted. If A. is the right person to sue, it would be clearly 
wrong to allow him, for the sake of avoiding the Limitation Ordi¬ 
nance, to take advantage of a suit improperly instituted by B. 
Their Lordships do not think that s. 22 of the Ordinance has any 
application to cases in which the suit was originally properly con¬ 
stituted as to parties but has become defective because there has 
been a change or devolution of interest. Such cases do not fall 
within s. 133. but within s. 169, of the Civil Procedure Code, and 
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,he propcM- remedy is by way of an order to carry on proceedings, 
:md not of an order adding or substituting parties. The proviso to 

s. 22 of the Ordinance may have been inserted per cautelam an 
cannot he relied on as controlling the operative ^^^s The 
cuity reallv arises out of the form of the order of April 14, 1913 
What was required was an order under s. 169 of the Code, an i 
the order was competent it was competent under this section only. 
Their Lordships do not think that the respondent could have taken 
advantage of the form of order to escape a liability to which he 
would have been subject if the order had been made in propci 

'"thider the circumstances their Lordships will advise 

Llis Majesty that the appeal should be dismissed with costs. 

Solicitors for appellant: Whites & Co. 

Solicitors tor respondent: ^ 


1‘RAXTl VANDAS MEHTA 


Appeu.ant : 


AND 


-•HAN MA PHEE . ILkspondknt. 

ON .\LPE.\L FROM THE CHIEF COURT OF LOWER BURMA. 

Equihihlr Monmh'—Deposit of Documents of Title-Subsequent 

Mcmoraitduw—Limitation of Security. 

When ilociiments of title to immovable property have been 
.teposited as security for a debt, and a memorandum 
..ueutly signed by the parties stating that a part only of the pm- 
perty is secured for the debt, the memorandum is conclusive 
evidence th.at the charge in favour of the creditor extends only to 

that part of the property. 

Appkai. from a judgment and decree of the Oitef (JuiT ot 
Lower Burma fMay 6, 1914) varying the judgment and decree of 

Robinson J. at the trial. . t •• s. 

In 1902 Ko Thti Gywe borrowed from Ravashankar ' 

Co. the sum of Rs. 5000, depositing with them 
documents of title relating to two houses m Rangoon. These docu 

* Preseni : Lori. Sh.cw ok Dunfermline, Sir John Edc.e, and Sir 
Lawrence Jenkins. 
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merits were as follows:—•( L) A building lease dated April 2. 1884, 
from the Government to one Mating Bwa of a plot of land for five 
years, the tenancy to continue thereafter until terminated by either 
party giving three months’ notice in writing; (2.) a building lease 
dated July L 1884, from the Government to Ma Thit, the wife of 
Ko Tha Gywe. of another plot for the same term; (3.) a sale 
deed, dated January 5, 1888, whereby the said Maung Bwa as¬ 
signed to the said Ma Thit a dwelling-house described as situated 
in 14th Street, Rangoon, for the residue of the term of five years 
created by the lease of April 2, 1884; (4.) a sale deed, dated Jan¬ 
uary 3, 1901, by which Ko Tha Gywe purchased a house “known 
as No. 88, situate in 14th Street, Rangoon.” Ko Tha Gywe died 
shortly afterwards, and his daughter Ma Saw took over his lia¬ 
bility under the loan, executing on January 1, 1903, a promissory 
note for Rs. 6000 in favour of the lenders. She subsequently from 
time to time borrowed further sums from them, the above docu¬ 
ments remaining in their possession. On June 1, 1906, Ma Saw and 
her husband gave the lenders a promissory note for Rs. 13,000 in 
respect of the total amount lent. Upon the back of this note there 
was a memorandum, signed by ^la Saw and the lenders, as fol¬ 
lows; “As security—grant of a house in 14th Street, Rangoon.” 
In Dec., 1906, the business of the lenders was transferred to the 
appellant and the above promissory note was indorsed to him. 

In 1908 Ma Saw obtained from the Government two fresh leases 
in respect of the plots of land referred to in the deposited docu¬ 
ments. These leases divided the land into four plots numbered 
65,66, 66a, and 67. There was one lease in respect of plots 65,66, 
and 66a and the house standing upon them, which was then known 
as No. 92, Strand Road. The second lease was in respect of plot 67 
and a smaller house thereon, known as No. 87, 14th Street. The 
plots did not accurately correspond with the three plots referred to 
in the deposited documents, but it appeared (as their Lordships 
found) that the house upon plot 67 was that which had been sold to 
Ko Tha Gy we and was the subject of the fourth deposited docu¬ 
ment. 

In 1909 a creditor of Ma Saw obtained a money decree against 
her and attached the four plots with the two houses thereon. The 
appellant applied to the Court, claiming to have an equitable mort¬ 
gage upon the whole property and praying that the sale should be 
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„K,clc subject f. his charge. Tlie proclamatton ot sale according y 

stated that the appellant claimed to have an equitable 

K. 13 00(1 and interest. At the sale the appellant purchased plot 67 

,, ith the house known as No. 87, 14th -Street, and the resi«ndent 

„u,. chased plots 6.^, 66. and 66. with the house ^ 

Strand Road. The appellant instituted a suit in the Chief Court, t 

which the respondent and others were made defendants, claim 
...ter alia, a declaration that he was entitled to a valid 
the whole property. Uohinson J. made a decree in ^1- "PP^ ' 
tavour. On appeal Hartnoll. acting Chief Judge, and T~yj' 

.cversed that ilecision so far as it related to the respondent hold- 
;..: that only one house was given as security and that that house 

was No. 87. 14th Street purchased by the appellant. 

Gruytiur. K.C., and rank!,, for the appellant. The equitable 
,,o.t.age in favour of the appellant extended to both houses. The 
that the documents of title were deposite.l and remained in 
possession of the lenders is conclusive. The charge is evidenced bi 
the tleposit and is not limited by the subsequent memorandum. 

V. Dal>on f 1) ; H-v fart. (2^ The 

was not intended to be the contract between the parties: India 
cnee Act. 1872, s. 91 and s. 92, proviso 2. If the charge was 

limited to one house a consideration .it the 

parcels state.l in the various leases and sale deeds, shows that t 
house intended was that which was purchased by the respondent 
.Vir Eric Richards. K.C.. and /•'. .6 Coltuwa. for the respondent. 

wore not called ui>on. 

Ma,cl,2.. The jh.lKme„. of fcir 'v,. .kUvered by 

,Sn,» o, ,X,nk™»unh. Their Lordships 

necrssarv i„ ihi, c»s. io csll upou kamed counsel ; 

pondci,.. They are oi opinion ihat the .udsmen, oi the Ch r 

Court of Lower Burma appealed from is conect. 

The rights of the parlies have to be determined, in their Lord- 
ships’ opinion, bv a written agreement, whicli is, in their r - 
ships’ view, the'limit and standard fully measuring the obhga- 


M) (1*^6) 2 CoU. 5(>S. 


(2) (ISU) 2 Ves, & li. 79. 
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tions of Ma Saw. who obtained an advance of Rs. 13,000 from 
the respondent on Joine 1. 1906. 

On that date there was a memorandum put upon the hack of a 
j)romissory note then granted to this effect: ‘‘As security—grant oi‘ 
a house in 14th Street, Rangoon.*’ Their Lordships take no stock of 
an alteration made after that memorandum was signed, by which 
there was an interpolation of the words “Strand Road and.” which 
words would have, in appearance at least, extended the scope of 
the security from “a house in 14th Street. Rangoon,” to “a house in 
Strand Road and 14th Street. Rangoon.” Had an argument been 
raised as to whether, this alteration having been made, any rights 
in law could now be founded upon this document, that argument 
would have been considered; but it is unnecessary to make anv 
pronouncement upon this topic, and accordingly their Lordships 
deal with the document signed by Ma Saw on June 1, 1906, as 
definitely limiting and describing the scope of the securitv. It 
was a “grant,” in tlie singular, “of a house,” in the singular, "in 
14th Street, Rangoon.” 

The law upon this subject is beyond any doubt: (1.) Where 

titles of property are handed over with nothing said except that 
they are to be security, the law supposes that the scope of the 
security is the scope of the title. (2.) Where, however, titles are 
handed over accompanied by a bargain, that bargain must rule. 
(3.) Lastly, when the bargain is a written bargain, it, and it 
alone, must determine what is the scope and extent of the secu¬ 
rity. In the words of Lord Cairns in the leading case of Shatu v. 
Foster(l) j “Although it is a well-established rule of equity that 
a deposit of a document of title, without more, without writing, 
or without word of mouth will create in equity a charge upon 
the property referred to, I apprehend that that general rule will 
not apply where you have a deposit accompanied by an actual 
written charge. In that case you must refer to the terms of the 
written document, and any implication that might be raised, sup¬ 
posing there were no document, is put out of the case and reduced 
to silence by the document by which alone you must be governed.” 

Their Lordships accordingly have admitted in argument the only 
possible question which remains (standing the document specify¬ 
ing the security and signed by Ma Saw), namely, the question of 

(1) (1872) L.R. 5 H.L. 321, 341. 
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idenlificalion of the term “grant of a house in 14th Street, Ran¬ 
goon.” To identify this grant, a reference has been made by learned 
counsel for the appellant to the various title-deeds of the properties 
called plots 65, 66, 66a, and 67. These deeds are as follows; With 
reference to plot 65, there is a lease of land in favour of a person 
named Ma Thit, who was the mother of Ma Saw. With reference 
to plot 66,and apparently also to66A, there is a document for sale of 
a house and of land in favour of Ma Thit. But then, with reference 
to the last document, namely, as to plot 67, there is a grant of a 
house,” a conveyance of a house on January 3, 1901. in favour of 
Ko Tha' Gywe. Ko Tha Gywe was the husband of the grantee, or 
lessee, of the other plots of ground covered by the other documents. 
He was the father of Ma Saw. and it does occur as a matter of 
intei'est that this person, the father of Ma Saw, who had a con¬ 
veyance of a house, that on plot 67. was himself a borrower from 
the per.sons who are interested in this S'uit, who were bankers and 
money-lenders in the district. On Oct. 10, 1902. he borrowed a sum 
of Rs.5000 from them : and a somewhat curious transaction took 
place, namely, that he deposited with the money-lenders not only 
the title of the property belonging to himself, namely, the grant of 
the house, but also the title-deeds of the other three properties 
which belonged not to himself, but to his wife. It was on this 
occasion that all these titles found their way into the hands ol the 
lenders. Ma Saw succeeiled to Ko Tha Gywe in the ownership 

of the house on plot 67. 

Their Lordships have, in these circumstances, no dtxibt what¬ 
soever that the identification of the “grant of a house in 14th 
Street. Rangoon.” by her is accomplished by a reference to the 
conveyance of the house in favour of Ko Tha Gywe. which hoi^ 
had been his property when the original advance of Rs. aOOO. 

some years before, was obtained b) him. 

Their Lordships finally remark that as against this identification 

of the house in 14th Street there is no evidence at all satisfactory in 

this case, and it was for the persons holding this .security clearly to 

satisfy the Court of the scope thereof. They have not done so.There 

is nothing in the case which confirms the view that, under the term 

“grant of a house,” which would be a singular term applicable to a 
singular title, there was included the subject of three other plots 
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of land under leases. Their Lordships cannot assent to such a con¬ 
struction. They think the security is distinctly and by contract 
limited, and they cannot extend it as desired. They have no 
doubt that the Chief Court of Lower Burma has reached a proper 
conclusion. 

Their Lordships will humbly advise His IMajesty that this 
appeal should be dismissed with costs. 

Solicitor for appellant; Edward DaJgado, 

Solicitors for respondent: Arnold & Son, 


MAHOMED ISMAIL ARIFF and Others . . Appellants: 

AND 

AHMED MOOLLA DAWOOD and Another . Respondents. 

AND CONNECTED APPEAL. 

ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA. 

Mahomedau Lan' — -Mosque—Scheme of Management—Guiding Principle 
—Interests of Inslitution—Intention of Founder-Code of Civil 
Procedure {XIV. of 1882), .y. 539. 

In settling a scheme of management, under the Code of Civil 
Procedure, 1882, s. 539, for a Mahomedau public trust, religious or 
charitable, such as a mosque, the Court has a complete discretion ; 
it may defer to the wishes of the founder so far as they are conform¬ 
able to changed conditions and circumstances, but its primary duty 
is to consider the interests of the general body of the public for whose 
benefit the trust was created; it may ^ ary any rule of management 
which it finds cither not practicable or not in the best interest of the 
institution. 

Consolidated Appeals from two decrees of the Chief Court 
of Lower Burma in its appellate jurisdiction (May 29, 1912) 
reversing a decree of that Court (April 25, 1910). 

The first five appellants filed a plaint in the Chief Court under 
s. 539 of the Code of Civil Procedure. 1882, for the settlement of a 
scheme of management of a SunniMahomedan mosque atRangoon. 
The appellants represented the Randher Vora community, namely, 

* Present: Viscount Haldane. Sir John Edge, Mr. Ameer Ali, 
and Sir Lawrence Jenkins. 
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residents who originally eame from Randher, a village near burat, 
and their descendants. This class is referred to as the Randherias. 
The respondents in the first appeal represented the general Sunni 
Mahomedan community of Rangoon. The respondents m the 
second appeal represented the worshippers, other than Randherias, 
who. or whose predecessors, came from the Surat district. The 
following issue was ordered to be tried in the suit; Have all 
Sunni Mahomedans of Rangoon, or the Surati Vora community, 
other than the Randher Sunni Vora Jamat, any voice in the 

management of the jama masjid? 

The history of the foundation is fully stated in the judgment 


of their Lordships. 

Robinson J. made a decree declaring that the deed of trust date.l 
March 16, 1872, by which the management was vested m the 
Rtmdher Sunni Vora community was good and valid, and ordered 
that a scheme of management should be submitted. The learned 
judge held tliat tlie five Randheria purchasers under the dee.ls of 
1871 became absolute owners free from any trust, and that the 
ileed of March 16. 1872. created a new and valid trust. He was 

furtlier of opinion that the intention of the founder (who came 
from Randherl could be inferred from the facts that he had handed 
over the management to three Randherias. and that for a period 
of about sixty years the management and control had been ex¬ 
clusively in the hands of Randherias. 

Both -sets of respondents appealed. The appeals were heard hy 
the Chief Judge (Sir Charles E. Fox) and Hartnoll J The le»nt- 

ed judges reversed the judgment of Rohmson J. They held that the 
lands granted in 1862 were subject to a trust to build a mosque 
for the free .use of all persons professing the Sunni sect ot the 
Mahomedan religion, that the giants of 1871 were subject to the 
same trust, and that the deed of Mareh 16, 1872, was invalid. It 
was accordingly declared that all Sunni Mahomedans were en¬ 
titled to a voice in the management, and that the right was not 
confined to the Randher Sunni Vora Jamat. 

1916. Vch. 23. 24, 28. 29. .S'lV /\*. Finlayu .1. Page, and 

rtbditl for the appellants. The management has been since 

the foundation solely in the hands of the Randherias. The inten- 
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tion of the wakif, whether it appears from the terms of the dedica¬ 
tion or from usage, governs the right of management. The Court 
in settling a scheme has a discretion, but that discretion should 
be exercised in accordance with the founder’s intention: Shah 
Culam Rahamtidla v. Mohammed Akbar{\) ■, Advocate-General 
V. Fatima Sultani Begam.(2) The right to worship in the mosque 
does not carry with it a right to participate in the management. 
Ibrahim EsmacI v. Abdool Carrim Pecrmamode(3) is distinguish¬ 
able. In that case there was not a succession of managers belonging 
exclusively to one class of the worshippers, and there W'as evidence 
that the whole community contributed to a levy to support the 
mosque. In the case of a jama masjid where the congregation is 
large and of an indeterminate character managers cannot con¬ 
veniently be appointed by the whole community. 

Dunne and F. J. Coltman, for the respondents. The mosque 
with the appertaining lands formed a trust in which the whole 
Sunni Mahomedan community of Rangoon were interested. The 
right of management is vested in the community generally. The 
fact that Randherias have always held the management does not 
necessarily show that that w'as the intention of the founder: 
Ibrahim Esmael v. Abddo Carrim Pecrmamode.(3) The alleged 
rule of succession is not proved by the evidence. The grant in 
1871 was taken by the grantees as trustees for the whole Maho¬ 
medan community. The present litigation has arisen from the 
e'laim of the Randherias to the exclusive control and selection of 
managers. Even if the Randherias are entitled to a preferential 
right of control, the whole Sunni community should be allowed 
to'participate in choosing the managers. In settfing a scheme the 

paramount consideration is the welfare of the foundation as 
circumstances now exist. 

A. Page replied. 
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May 15. The judgment of their Lordships was delivered by 
Mr. Amekr Ali. The s-uit which gives rise to these consolidated 
appeals was brought in the Chief Court of Lower Burma in its ori¬ 
ginal civil jurisdiction, under the provisions of s. 539 of Act XIV. 

(1) (1875) 8 Madr. H.C. 63. (2) (1872) 9 Bomb. H.C 29 

(3) (1908) L.R. 35 Ind. Ap. ISl. 
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1882. t,.r fno appointment of trustees and the 
„f a scheme of management in respect of a mosque situated the 

otv of Rangoon. The plaintiffs in the action are five Mahomedan 

...'.rshippers at the mosque, who trace their origin to a place caUed 
KandhL. saitl to he a suhurh of the city of Surat in the Bombay 
rresidencv. and in the earlier stages of these proceedings the> 
appear t.; have claimed it as a Randheria mosque It is, howevei, 
".needed now that it is a public mosque dedicated to the perform¬ 
ance of religious worship by all Sunni Mahomedans without re¬ 
striction as to place of origin, and that it is commonly known as 

ihf Sunni lama ^lasjid. 

To explain the contest between the parties it is necessary to give 
a short summarv of the circumstances that have led to this unfoi- 
tunate litigation. Like many other places in Burma. Rangoon is in¬ 
habited bv a large number of Mahpmedan emigrants trom vai.ous 
parts of India who have domiciled themselves in the country or 
purposes of trade, and are generally known by the names of the 
towns or villages whence they originally came. For example, le 
plaintiffs, as already stated, derive their origin trom Raiulhei and. 
therefore, call themselves Randherias : whilst the larger community 
of .Suratis or Soortees come either from the city or district o. 
Surat. It is necessary to hear this in mind, as the mosque m ques¬ 
tion is sometimes called the Surati Mosque. The 

Slitv « ..Cion oi .1,. Surati connnuni.y. Tl.cy are mo.lly 
\ oras. and they all profess the Sunni doctrines. 

It appears that the site of the present mosque was tormeilv occu¬ 
pied In- a bamboo structure built in 1854 by one Moolla Haslnm 
nativ'e of Ratulher. It was dedicated to the same imrpose and 
bore the same name as the present masonry mosque. Divine nor- 

ship was performed there by all Sunni Mahomedans unttl it was 
burnt down three years later, when Moolla Hash.m ‘‘ 

with a building made of wooden planks. This continued to be t 
public place of worship until 1872. when the masonry mosque was 

erected. , 

The land on which the mosque was first built appears to have 

been afterwards added to by purchases made by Moolla Hashim oi 

bv his fellow townsmen, who made the same over to him as the 

custodian of the mosque. In 1862 one Moolla Ibrahim, a brother 
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of MoollaHashim. and two persons of the names of CTolam Moi- 

cleen Moollah and Cassim Azim. obtained from the Government a 

ant in i espect of certain other plots on the express trust “to build 

and maintain thereon a mosque or place of worship for and to the 

•use of all persons professing the Sunni sect of the Mahomedan 

religion.” These lands were also added or attached to the existing 

mosque, and shops were built there to yield an income tor its 
maintenance. 
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In 1864 Moolla Hashim went on a pilgrimage to Mecca, leaving 
the management of the mosque in the hands of Moolla Ibrahim 
and the two persons already mentioned. He returned to Rangoon 
in 1866, but never resumed his management of the mosque. At 
this time the person in charge was one Mohammed Hashim 
Mehtar, who also is said to have been a native of Randher. 

In 1870 the Government, finding that no mosque had been built 
on the lands granted in 1862, and that on the contrary shops had 
been erected thereon, issued a notice on the grantees to show cause 
why those lands should not be resumed. A meeting was thereupon 

held, apparently at the instance of the Randherias, of all the Sunni 

Mahomedans entitled to worship at the mosque, and it was decided 
to buy outright from the Government the land and build on it a 
proper masonry structure suitable to the growing needs of the 

community. Although there is some dispute with regard to the 
contributions of the general body of Sunnis apart from the 
Randherias, it may be taken as fairly uncontroverted that the bulk 
of the fund was subscribed by the Randheria section of the wor¬ 
shippers. The conveyance was taken in the names of five persons 
named respectively Dooplay, Ariflf, Pattal. Mohammed Hashim, 
and Ebrahim AH Moolla, and these men in 1872, whilst the 
masonry mosque was in course of building, purported to create a 
new dedication. 

The trust deed bears date March 16, 1872. and after reciting that 
it was made between the persons named above of the one part, and 
one Mohammed Hashim. representing the general Sunni Mussul¬ 
man community, of the other part, proceeds to declare that “the 
pieces or parcels of land upon a certain portion of which the Sunni 

Jamat Masjid is erected or is in the course of being built, together 

with the godowns attached thereto, are solely dedicated for the 
purpose of divine worship.” It then goes on to provide inter alia 
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that its management shall remain exclusively in the hands of the 

Randheria Jamat (people or assembly). 

The five persons m whose names the conveyance stood and who 

had executed the trust deed appear to have carried on the manage¬ 
ment for several years; in course of time some «ut and 

others came in as trustees. How these men were placed 
of the management of the mosque is not clear, for apparently no 

meeting of tL Randheria Punchayet was held unt.US^. and none 

between 1894 and 1906. nor in fact had the Randhenas any 
‘ organized association” with written rules tor the purpose ot 
givhtg effect to the wishes of their section ofthe 
^ Matters remained in this condition until 1908, when disputes 

arose regarding the validity of the election ot one 
Ally as a trustee in place of another Randheria, who had died the 
vear before. It was in consequence of the quarrels among the 
Randhenas themselves in connection with the election or appmm- 

ment of this man that the present suit was launched in the Chiet 

Court of Lower Burma. The original defendants to the action 
were four persons who were actually managing the mosque as 
trustees, but the validity of whose appointment as such was 
impugned by the plaintiffs. Tn addition three others were joined 
as defendants ostensibly to represent the Randheria section, but 
in reality, as the trustee defendants charge, to represent the 

plaintiffs’ faction. . r- 

On the institution ot the suit notices were issued by O'' Court 

„nder s. 30 ot the Civil rrocetlute Code to nil P“»"' ™>““ “ 

worship at the mosque. Thereupon deiendants 12 'J 

sentiuB the general body ot Sunni worshippers ”>'1 

to 11 claiming to represent the Surati comnTum > ,» 

other' R.andherias, appeared and applied to Iw ^ 

Each set of defendants has filed a separate defence. Although the 

trustee defendants deny the plaintiffs’ allegation that tl^ jsque 
in question is a Randheria mosque, and affirm the 

and Hashim Yacub Ally’s appointment as trustees, 

themselves with the plaintiffs tind their Randheria 
in claiming that the right of management ol the mosque belo 
exclusively to their party. And they ask that the scheme, if an> 
is to be framed, should be framed on that basis. 



VOL. XLIII.] 


INDIAN APPEALS. 


133 


The defendants 12 and 13, who represent the general body of 
worshippers, controvert in substance the right of the Randherias 
to a monopoly of the management as opposed to the whole nature 

of the trust; and they claim that as the mosque is dedicated to the 

performance of public worship by all Mahomedans of the Sunni 

persuasion, now that a scheme is proposed to be settled under the 

direction of the Court they should be allowed a voice in its 
administration. 

The suit proceeded to trial before Robinson J., and the whole 
dispute centred round two points, namely, (1.) the effect of the 
trust deed of 1872, and (2.) whether the Randherias should or 
should not have the sole and exclusive charge and management of 
the mosque. 

The Randherias rested their case on the trust deed of 1872; they 
contended that it created a new trust and that the founders, name¬ 
ly, the five persons in whose names the land had been purchased 
from the Government, were entitled to provide that the manage¬ 
ment should remain exclusively in the hands of their own section 
of the community. The learned trial judge states their contentions 
in the following termer “It is urged that the original mosque was 
created by a Randheria; that the original grant was revoked and 
the lands sold outright to Randherias; that they thus became the 
creators of the trust and were at liberty to make any lawful condi¬ 
tion they pleased as to the management of the trust." And his deci¬ 
sion is expressed in these words: “Theposition in 1871, then, was 
that the five vendees became the absolute and untrammelled owners 

of these two plots and could do with them as they pleased. 

They became the owners of the mosque, shops,, and lands, and 
created a trust of them. It was undoubtedly open to them to 
manage the trust themselves or to lay down the manner in which 
it was to be managed, and this they did in exhibit C.” He accord¬ 
ingly came to the conclusion that the Randheria party were 
exclusively entitled to the management of the mosque. 

On appeal by the respondents in the first and second appeals 
respectively, the learned judges of the Chief Court, differing from 
the trial judge, held in substance that the lands which were pur¬ 
chased by or in the names of the five persons in 1871 were acquired 
by them as trustees for the purposes of the existing mosque and 
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subject to the trust therefor, and that nothing that took place in 
1871 or 1872 had the effect of cancelling, or could in law cancel, 
the original trust; and that as the original trust was for the bene¬ 
fit of all persons “professing the Sunni sect of the Mahomedan 
religion,” they thought that “all Sunni Mahomedans were entitled 
to a voice in the control of the Jama Masjid of Rangoon.” 

The plaintiff’s and the trustee defendants have appealed to His 
Majesty in Council, and the same contention that was put forward 
in the Courts below, based on the document of 1872, has been urged 
on their behalf. It has further been contended that under the Ma- 
homedan law the Court has no discretion in the matter and that it 
must give effect to the rule laid down by the founder in all matters 
relating to the appointment and S'uccession of trustees or mutwal- 
lees. Their Lordships cannot help thinking that the extreme propo¬ 
sition urged on behalf of the appellants is based on a misconception. 
The IMussulman law, like the English law, draws a wide distinction 
between public and private trusts. Generally speaking, in case of a 
wakf or trust created for specific individuals or a determinate 
bod}- of individuals, the Kazi, whose place in the British Indian 
system is taken by the civil Court, has in carrying the trust into 
e.xecution to give effect so far as possible to the expressed wishes 
of the founder. With respect, however, to public, religious or cha¬ 
ritable trusts, of which a public mosque is a common and well- 
known example, the Kazi’s discretion is very wide. He may not 
depart from the intentions of the founder or from any rule fixed 
by him as to the objects of the benefaction : but as regards manage¬ 
ment which must be governed by circumstances he has complete 
discretion. He may defer to the wishes of the founder so far as 
they are conformable to changed conditions and circumstances, 
but his primary duty is to consider the interests of the general 
body of the public for whose benefit the trust is created. He may 
in his judicial discretion vary any rule of management which he 

may find either not practicable or not in the best interests of the 
institution. 

Illusti ations of this rule are to be found in almost every work on 
Mussulman law. And the authorities lay down that, “were the 
wakif (the founder) to make a condition that the King or Kazi 
should not interfere in the management of the wakf, still the Kazi 
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will have his superinttndence over it, 
everything.” 


for his supervision is above 


Their Lordships agree with the Chiel Court that the transactions 
which took place in 1871 and 1872 in no way affected the existing 
trust, and that the trust deed of 1872 did not create a new dedi¬ 
cation ; the mosque remained as theretofore a public mosque, 

dedicated to the performance of worship by all Sunni Maho- 
medans as originally founded. 

In theii Loidships opinion, the real point in issue in the case, 
owing probably to the nature of the pleadings, has to some extent 
been missed b}- the Courts in India. It has been treated as a ques¬ 
tion involving the determination of conflicting rights rather than a 
consideration of the best method for fully and effectively carrying 
out the purpose for which the trust was created. The suit is 
brought under s. 539 of the Code of Civil Procedure, 1882, which 
vests a very wide discretion in the Court. It declares (omitting 
the parts not material to this case) that “whenever the direction 
of the Court is deemed necessary for the administration of any 
express or constructive trust created for public, charitable, or re¬ 
ligious purposes, the Advocate-General, acting ex officio, or two or 
more persons having a direct interest in the trust and having ob¬ 
tained the consent in writing of the Advocate-General, may in¬ 
stitute a suit in the High Court, or the district Court within the 
local limits of whose civil jurisdiction the whole or any part of 
the subject-matter of the trust is situate, to obtain a decree 
{a) appointing new trustees under the trust; . . . (e) settling 
a scheme for its management; or granting such further or other 
relief as the nature of the case ma}^ require.” 

In giving effect to the provisions of the section and in appoint¬ 
ing new trustees and settling a scheme, the Court is entitled to 
take into consideration not merely the wishes of the founder, so 
far as they can be ascertained, but also the past history of the 
institution, and the way in which the management has been car¬ 
ried on heretofore, in conjunction with other existing conditions 
that may have grown up since its foundation. It has also the 
power of giving an)' directions and laying down any rules which 
might facilitate the work of management, and, if necessary, the 
appointment of trustees in the future. 
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In the present case Moolla Hashim, although he was assisted by 
several of his compatriots in acquiring the land on which the bam¬ 
boo mosque was built, was to all intents and purposes its original 
founder; in 1857, when the bamboo structure was burned down,, 
he replaced it with a plank building; he and his Randheria fellow 
townsmen held the mutwalleeship until 1871. Since that date 
also the management has been carried on by people belonging to 
Randher. In 1862 the lands were purchased with money supplied 
by them ; and in 1871 the bulk of the mone}’ appears to have come 
from the same source. It is not alleged that they have mismanaged 
the trust or committed any dereliction of duty, or tried to introduce 

innovations in the services, or otherwise interfered with the rights 

of the general body of worshippers. In these circumstances it 
seems to their Lordships, in the exercise of tlie discretion which 
tlie Mussulman law vests in the Kazi. that the Randheria section 


of the worshippers, all other conditions being equal, are prefer¬ 
ably entitled to the mutwalleeship of the mosque. With regard to 
the case of Ibrahim Esmacl Abdool Carrim Pccrmamodc{\), 
which has been relied upon on behalf of the respondents, their 
Lordships deem it sufficient to sav that the facts to which thev 
have referred differentiate it widely from the present case. 

The present case, however, in their Lordships’ opinion, illustrates 
Ihe mischief of leaving the power of appointing or electing trustees 
in the hands of an indeterminate and necessarily fluctuating body 
of people, whether they call themselves Punchayet or jamat. In 

order to avoid so far as possible a recurrence of the trouble that 
has l)rought about this long-drawn litigation, their I.ordships think 
it desirable, in the interests of the institution which fonn the pri¬ 
mary matter for consideration, that the appointment of future trus¬ 
tees should be entrusted to a committee of the worshippers the com¬ 
position of which should be in the discretion of the judge, with due 
regard to local conditions and needs, subject to the provision that, 
so long as circumstances do not var)', a majority of such committee 
should be Randherias; and that in settling the scheme the judge 
should lay down rules for their guidance in the discharge of any 
supervisitorial functicins tliat it may appear necessary to confide 
to them and for filling up vacancies on their body subject to his 
control. 


(1) L.R. 35 Inci. Ap. 151. 
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Their Lordships are accordingly of opinion that the orders of the 
Courts of India should be discharged and that the case should be 
remitted with the following declaration and directions to the Chief 
Court of Lower Burma to deal finally with the matter: That all 
other conditions being equal, the Randheria section of the worship¬ 
pers are preferably entitled to manage and act as trustees of the 
^unni Jama Masjid of Rangoon; that the appointment of future 
trustees should be entrusted to a committee of the worshippers, 
the composition of which committee should be in the discretion of 
the Court, with due regard to local needs and conditions, subject 
to the provision that, so long as circumstances do not vary, a 
majority of such.committee should be Randherias; and that in set¬ 
tling the scheme the Court should lay down rules for the guidance 
of the committee in the discharge of any supervisitorial functions 
that it may appear necessary to confide to them, and for filling up 
vacancies on their body subject to its control. 

As regards the costs in the Courts below, the trustee-defendants 
will have their costs out of the funds of the institution; the rest 
of the parties will bear their own costs. 

The parties will bear their own costs of these appeals. 

And their Lordships will humbly advise His Majesty accord¬ 
ingly. 
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Solicitors for appellants: Bramall & White, 
Solicitors for respondents: Arnottld & Soyu 



135 


INDIAN API>1^:ALS. 


[L. R. 


J. c. 

1910 

Ma^ 9*-, 
.)/ay l5| 


-MALRAIU LAKSHMI VKNKAYYAM.MA 

% 

AND 


Appellant ; 


VPNKATA NARASliVIHA APPA KAO and - nts. 


A X C)T M I-: K . 


\Nn CROSS-APPEAL. 


ON APPEAL FROM THE HIGH COURT AT MADRAS. 


Coiitmct — Con-ditional Proposal—PerfoyoiiHii c of C ondtiions—C ontt'acl 
to bequeath Village—Indian Contract Act (/-V. of 1872), 
Judicial Committee— Practice-Special Leave to cross appeal. 


Upon the marrixigc of the appellant in 1886, her aiint, a wealtlu’ 
Hindu widow with whom she had resided since childhood^ promised 
that if the appellant and her husband would reside with her she 
would (inter alia) purchase unspecified immovable property for 
the appellant. The appellant and her husband accordingly resided 
with the aunt. In 1893 the aunt bought a village in her own 
name, but, as she stated, for the appellant. Dissatisfaction arose 
because it was not transferred to the appellant, and the husband 
cx>nse<}uently ceased to reside with the aunt. The aunt in October, 
1893, wrote to the 'appellant stating that the village had been 
purchased for the apiiellant and would be transferred t(i her upon 
the writer’s <leath. *^rhc appellant and her husband thereafter 
resided with the aunt until the aunt's death in 1899:— 

Held, that the letter of October, 1893, constituted a binding 
contract by the aunt, and that the appellant was entitled to 
possession of the village. 

In an appeal to the Judicial Committee by the plaintiff in a suit 
against three defendaiiis upon a ground of action common to all 
three, a defendant who had not appealed to the High Court, but 
had been joined as a respondent to an appeal by another defen¬ 
dant, and who was out of time for appealing to the Judicial Com¬ 
mittee, w'as joined as a respondent and granted special leave to cross 
appeal. 


CoNSOLiDATEH Appkals from a decree of the High Court 
(November 26, 1909) reversing a decree of the District Judge of 
Codaveri (November 3, 19()4) and rejecting an application by the 
cross-appellant. 

Present : Lord Shaw’ of Dunfkrmi.ink, Sir John Edge, and Mr. 
.Amekr Ai.i. 

y Present: Lord Shaw' of 1 )unff.rmi.ink. Lord Sumnkr, Sir John 
Edgi:, Mr. .Vmekr .Vi.i. and Sir Lawrence Jenkins, 
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In 1902 the appellant instituted a suit in the District Court of 
Godaveri against Rangayya Appa Rao. Narasimha Appa Rao, 
and Partiiasaradhi Appa Rao ( hereinafter referred to as the first, 
second, and third defendants respectively) claiming possession of 
the village of Repudi. The village had belonged to Rani Papamma 
Rao (the appellant’s great-aunt), and upon her death in 1899 the 
defendants, after litigation in which a receiver had been appoint¬ 
ed, were declared to he equally entitled to it. The receiver also 
was joined as a defendant. 


The appellant by her plaint allej^ed facts upon which it was 
claimed that she was entitled to the village upon the death of the 
Rani, either under a contract made by the latter or by reason of a 
verbal bequest. The facts are fully stated in the judgment of 
their Lordships. 

On November 3, 1904, the District Judge made a decree in the 
appellant’s favour. He held that the village had been purchased 
under the alleged contract, and that the Rani had subsequently 
agreed to hold it in trust for the appellant, subject to its remaining 
in the Rani’s possession until her death. He was also of opinion 
that the evidence showed an oral bequest by the Rani on the day 
of her death. Against this decree the second defendant alone 
appealed to the High Court; the other defendants were joined as 
respondents, but took no part in the proceedings. The appeal 
n as valued at a third of the value of the village. 

The appeal was heard by Sankaran Nair and Abdur Rahim JJ., 
v.'ho. while agreeing that no bequest had been proved, differed as 
to whether there was a contract. The appeal was accordingly 

dismissed under the Code of Civil Procedure, 1882, s. 572. The 
second defendant appealed under s. 15 of the Letters Patent, the 
other defendants being again made respondents, and the appeal 
being valued at a third of the value of the village. 

On November 26, 1909, the Letters Patent appeal was heard 
and dismissed by the Chief Justice and Wallis and Miller JJ. The 
learned judges were of opinion that the evidence did not establish 
either a contract or a bequest. A decree was made by which it was 
ordered that the decree of the District Judge be reversed and that 
“the plaintiff’s suit as against the second defendant be dismissed.” 

The third defendant (the present cross-appellant) applied that 
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he might have the benefit of the decree so far as concerned his 
share in the village; he relied on Order xli., r. 33, of the Code 
of Civil Procedure. 1908. 

The learned judges rejected this application, saying “the third 
defendant, who has not appealed, asks the Court to set aside the 
decree against him also, but s. 544 of the Code of Civil Procedure. 
1882, does not apply to the case as the present appeal is not against 
the whole decree. Before the present Code came into force the 
plaintiff had become entitled to hold her decree against this defen¬ 
dant undisturbed, and the provisions of the present Code cannot 
be applied retrospectively so as to deprive her of it.'' 

Against the decree of November 26, 1909, the plaintiff preferred 
the first of the present appeals, her appeal being admitted on 
.Mav 18. 1910. 

On May 19, 1914, the third defendant, without first appl^'ing to 
the High Co-urt, lodged a petition to His Majesty in Council pray¬ 
ing that he should be added as a respondent and should have spe¬ 
cial leave to cross appeal. Upon the report of the Judicial Com¬ 
mittee it was ordered (1.) that the third defendant should be 
joined as a respondent, (20 that he should have special leave to 
cross appeal, and (3.') that such leave should be subject to all 
objections which might be taken at the trial. 

1916. March 8, 9. Sir Eric Richards, K.C., and Kcuivorihy 
Hrotvu^ for the appellant (plaintiff). The third defendant should 
not have special leave to appeal. His right to appeal from the 
decree of the trial judge has been barred under the Limitation Act. 
1877, Sched. II., art. 156, since February, 1905. He is also out of 
time for appealing to the Privy Council-under the Limitation Act, 
1908, Sched. T.. art. 179, and he did not apply for special leave 
“with the least possible delay,” as required by r. 5 of the Consoli¬ 
dated Rules of the Judicial Committee, 1908. It is not the practice 
of the Board, except in very special ciroumstances, to grant special 
leave to appeal unless the petitioner has first applied to the Court 
below ; Jagavcra Ycttapaw. Vcncatasivara yV//ta(l) ; 

Moti Chand v. Ganya Parshad Singh,{2) The valuation of the 
appeals to the High Court show that they were not against the 

(1) (1865) 10 Moo. liul. Ap. 313. (2) (1901) L.R. 29 Ind. Ap. 40. 
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whole decree within s. 544 of the Code of Civil Procedure, 1S82. 
There was therefore no power under that Code to grant relief to 
the third appellant. Order XLL, r. 33, of the Code of 1908 was in 
force at the date of the Letters Patent appeal, but the appellant had 
then obtained a vested interest in the decree as against the third 

defendant; Colomal Sugar Refining Co. v. Irving {\) ■ Karsondas 

Dharamsey v. Bai Gungabai.{2) In. any case that rule is discre¬ 
tionary and the High Court rightly exercised its discretion. The 
arguments against the right to cross appeal apply also to the 
joinder as respondent, since the only object is that the petitioner 
may avail himself of a decision adverse to the appellant. 

P. O. Lawrence, K.C., and Parikh, for the third defendant The 
Order in Council joined the third defendant unconditionally; only 
the special leave to cross appeal was open to objection at the 
hearing. Where, as in this case, there is a common ground of 
action against more defendants than one, and an effective appeal 
by one defendant, the Limitation Acts do not applv to bar the 
rights of the other defendants. The appeals to the High Court 
were against the whole decree, and under the Code of 1882 that 
Court could deal with the whole matter; Ram Kamal Shaha v 

A.hmadAh(3) ; DRuttaloor Subbaya v. Paidigantam Subbaya.U) 

It IS not necessary to rely upon Order xli., r. 33, though it was 

in fact applicable. [Gajadhur Pcrshad v. Widows of Emam 

Alt Beg{S) and Cassim Ahmed Jewa v. Narainan Chettv(6) 
were also referred to.] 

Sir Erie Richards, K.C., replied. 


Lord Shaw OF Dunfermline. Their Lordships are of opinion 

that the third defendant, being a party to the appeal, should have 
leave to present his cross-appeal. The question whether he is 
entitled to relief and the form of that relief will be further con- 
sidered should the principal appeal fail. 

March 23, 28, 29, 30. Sir Erie Richards, K.C., ^nd Kenworthy 

Brown, for the appellant. The documentary and verbal evidence 
establish a contract by the Rani which the Court can enforce bv 


( 1 ) 

( 2 ) 

329. 


[1905] A.C. 369. 

(1905) I.L.R. 30 Bomb. 


(3) (1903) I.L.R. 30 Calc. 429. 

(4) (1907) I.L.R. 30Madr. 470. 

(5) (1875) L.R. 2 Ind. Ap 205 

(6) (1910) L.R. 37 Ind. Ap. 133. 
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si)L‘cific performance: Hannncrslcy v. Dc BicL{l) That case \^as 
clfcicled on contract anti not on the now exploded doctrine of 
making; ,t;ood a representation: Pollock on Contracts, 8th ed.. 
p. 752. The principle f)f S'yn;/c v. Sy>i(/c{2} . approved by the Board 
in Coitral Trust v. S)iidcr(3). applies. There was a conditional 
proposal within the terms of the Indian Contract Act (IX. of 
1872), s. 8, and acceptance by performance of the condition. 
[Maddisou v. Aldcrso)i{4) and Mahomed Musa v. Aghore 
Kitnwr Gaiiguli{S) were also referred to.) Alternatively the evi- 

(Icnce shows a valid verbal bequest. 

DcGruythcr, K.C., and Dube, for the first respondent; P. O. 
Laiorcncc, K.C.. and Parikh, for the second respondent (cross¬ 
appellant). The evidence did not establish a contract, but amounted 
merely to an expression of intention: Maddisou v. ^lldcrsou{4') . 
Lojfus v. yl/ow(6) : Mauuscll v. Hcd;jcs{7) ; Jordan v. Moucy.{S) 
If the letter relied on by the appellant passed any title it is 
inadmissible under the Registration Act (III. of 1877), s. 17 (b) : 
Uinrao Singh v. Lachhmau Singh.(9) [The Indian Trust Act 
(II. of 1882), s. 5, was also referred to.] As to the position of 
the cross-appellant; if the appeal fails, the suit .should be dis- 

mis.sed in its entirety. 

Sir Eric Richards, K.C., replied. 

Parikh replied on the cross-appeal. 


May IS. The judgment of their Lordships was delivered by 

Lord Shaw oi- Di. ni'i;kmi.ini:. These are consolidated appeals 
against a judgment and decree, dated November 26, 1909, pro¬ 
nounced by the Chief Justice and two judges of the High Court of 
Judicature at Madras in an appeal under Letters Patent against 
a decree of the High Court dated November 16, 1908. The two 
judges constituting the High Court differed in opinion, with the 
result that a decree pronounced by the District Judge of Godaveri. 
dated November 3. 1904, had been affirmed in the original appeal. 


(1) (1845) 12 Cl. S: F. 45. 

(2) [1894] 1 Q.B. 4txi. 

(3) [1916)1 .\.C. 26(). 

(4) (1883) 8 App. Cas. 467. 

(9) (1911) L. 


(5) (1914) L.K. 42 Ind. Ap. 1. 

(6) (1862) 3 Giff. 592. 

(7) (1854) 4 H.L.C. 1039. 

(8) (1855) 5 H.L.C. 217. 

. 38 lud. Ap. 104. 
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The Letters Patent appeal was allowed and the suit u as dismissed 
1 he form which the dismissal took will he afterwards referred to 

The suit was brought with the main object described in the 
first prayer of the plaint, to the effect that it be declared that the 
plaintiff IS entitled to the village of Repudi, and that defendants 
flo put the plaintiff in possession of the same. 

Rajah Narayya. who died in 1864, was the owner of an extensive 
zamindary of Nidadavole. He was survived by two widows 
both ot whom were childless. One of these widows died in 1881 : 
the other, a lady named Papamma. became sole life owner and 
continued to enjoy the estate until December. 1899, when she died, 
^he resided in her palace, or fort, at Senivarpet. having a large 
uicome amounting to about six lakhs of rupees per annum The 
appellant, who is plaintiff in the suit, was a grandniece of Papamma 
and was brought up by her from an early age. In 1886. at the age of 
fourteen, she was married to the ex-zamindar of Narasaraopet. 

He was a man of good standing, in the enjovment of a small 

pension from the Government, and himself the owner of propertv 
Ot considerable value. ^ ^ 
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There can be little doubt that the Rani, herself childless, was 
on terms of attachment and affection towards the plaintiff' and 
valued her companionship. When the marriage was arranged 
the Rani disbursed all the suitable expenses thereof; but she 
appears to have been extremely anxious that her grandniece 
although married, should continue to live with her. This, how¬ 
ever. would without doubt have involved a certain loss of dignity 
and position on the part of her husband ; and it appears clear from 
the facts proved that his consent to any arrangement of the kind 
u as obtained with difficulty. The Rani agreed to make presents 
of jewellery to her grandniece, and to make provision for her 
apparently on a fairly ample scale, by the purchase of immovable 
property for her. Upon this footing an arrangement was made 
and matteis were settled. The date of that arrangement was 1886 

namely, the year of the plaintiff’s marriage. 

The arrangement was indefinite; and the indefiniteness was the 

cause of considerable uneasiness. Following upon it however 
the plaintiff and her husband did reside with the Rani until 1893 
During this interval of time two properties were purchased by the 
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Rani, The form in which she carried out her promise towards 
her grandniece was that in each instance she took the property 
in the first place in her own name, and after a period of about two 
years she granted a conveyance thereof to her grandniece. These 
properties were small. The balance of evidence is that they would 
not have been held by any of the parties as sufficient consideration 
for the plaintiff and her husband continuing to reside as stated. 
The Rani herself appeared, as circumstances afterwards showed, 
to be anxious to make further and more substantial provision for 
her grandniece. This was the situation of affairs up till the spring 
of the year 1893. 

At that time the Rani purchased the property known as Repudi. 
She made no concealment of having done so for the plaintiff; but 
she did raise objection to the title of Repudi being taken directly 
in the plaintiff's name. The impression of her dewan had been that 
the transaction was to be direct; and on February 28, 1893, a 
receipt was given to him for an advance paid in respect of the 
purchase which stated that “having settled to sell to you for 
40,000 rupees the village ... in order that you may give away 
the same toM. R. Ry. Rajah Malraju Lakshmi V'enkayyamma Rao 
Garu for dowiy,. . . . we have this day received from out of your 
own separate property 100 rupees as advance tow'ards the said 
sale amount." This appeared to be much too direct for the Rani, 
and she wrote to the dewan on March 8: '*1 have told you that 
this villagt^ should be purchased and the document obtained, for 
the present, in my name alone, as was done before." She mentioned 
her desire that the document "should be got written" as on the 
previous occasion, and she added "it is not my intention to have 
this village conveyed to any one's name for the present, and so I 
have written this." In their Lordships' opinion the Rani desired 
to follow her own previous practice of taking the title in her own 
name, and, as was done with the two other villages, thereafter to 
give a conveyance from herself. She uses the expressions "for 
the present" and “as was done for the former villages." The 
title was accoi‘dingIy taken in her own name. 

This, however, brought matters to a head with regard to the 
position of the plaintiff and her husband and to their continuing 
to reside with the Rani. The plaintiff’s husband left; he betook 
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himself to his own property, and he received various communica¬ 
tions which asked him to return, and contained assurances that the 
arrangement upon which Repudi was bought, namely, that it 
should be truly for the plaintiff, should be carried out. Their 
Lordships do not state these arrangements in detail. They are 
novrevm-, fully satisfied on the evidence that the dewan and the’ 
plaintiff s uncle were authorized to communicate to the plaintiff's 
husband this assurance and promise, and that in pursuance of that 
auffionty they visited him and made the communication 

The negotiations were protracted, but they culminated in a letter 

to the , : ’.f- her own hand 

plaintiff herself, in which she stated : "Repudi was purchased 

toi you alone. Some incumbrances thereon have yet to be dis 

chaiged. I shall discharge the debt, retain it under me so long as 

am alive, and afterwards convey it to you yourself. From that 
forwards you may do with it as you please. The whole world 
blows that I purchased it (only) to give it away to you. Do not 
hmk, even in your dream, that I, who brought you up from in- 
fancj, would rum you. I wrote to the grandson” (she designated 

the plaintiff’s husband thus) “in that manner, thinking that^here 

was need to tell him all these matters and nothing else ” 

Th,s letter appears to their Lordships to be a promise, and to be 

quite definite (I.) with regard to its subject-matter, namely, the 
VI age of Repudi; (2.) with regard to the ownership thereof 
namely, that that was to be in the plaintiff; and (3.) with regard 
to the date of her entry into possession thereof, namely that 
possession would be given immediately upon the e.xpiry of the life 
interest therein, which Papamma reserved to herself. 


In their Lordships’ opinion this promise was accepted. The 
evidence taken as a whole and the actings of parties are in entire 

conformity with this being so. Their Lordships believe the plain¬ 
tiff’s testimony to the following effect: "In the said letter she wrote 
to say that she would pay off the debts, keep the village under her 
throughout her lifetime and then give it to me. I agreed to it I 
informed my husband of this. He too consented to it Bein- 
finable to bear the separation, she desired me to stay with her" 
She promised to give me, as aforesaid, for staying with her accord¬ 
ingly till her death. The arrangement was that both myself and 
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inv husband sliould remain ihere. I consented to it accordingly. 

My husband also consented to it. Had Papamma Rao Garu failed 

to enter into such an agreement in regard to Repudi. myself and 

my husband would not bave stayed theie. 

The P.oard is of the opinion accordingly that there was here a 

completed contract. Papamma accomplished her desire, and she 
obtained the consideration which she had so much at heart. Accept¬ 
ance of her terms and compliance with her stipulation were made. 
The words of Lord St. l.eonards in Matiiiscll v. Hcd(jcs(T) might 
be asked here: “Was it not a proposal, with a condition, which, 
being accepted, was equivalent to a contract?" Their Lordships 

do not doubt that it was. 

From that date forward, for a period of about seven years, 
namely, until Papamina’s death in 1899. the plaintiff and her 
husband continued to live with her in her palace. There is a mass 
of oral and documentary evidence, but it does not advance, nor 
does it in their Lordships’ opinion recede from, the point of com¬ 
pleted contract as above set forth. 

This being so, the citation of that set of cases of which Maddisoii 

V. AMcrson ( 2 ) and MaunscU v. Hcdgcs( 1 ) are the familiar exam¬ 
ples is beside the mark. In both of these cases, as must be done in 
all cases of a similar character, the true issue must be disentangled 
from statements or representations simpliciter. or from mere 
announcements of intention ; and that true issue is, Is a contract 
proved? Had a contract been proved in either of tfie examples 
cited, there is nothing to suggest that the law would have refused 
to give effect to it by way of specific performance. 

Maddisoii v. AldcrsP}i{2) is a good instance of the point. The 
contract was alleged to be constituted by a promise followed by 
actings on the faith thereof. The actings were carefully scrutinized 
in order to see whether the contract, the sole evidence of which 
otherwise was in the testimony of the plaintiff" herself. \\ as estab¬ 
lished. Lord O’Hagan put the matter thus: “Assuming that 

the action must be considered maintainable, if at all, for the pur¬ 
pose of forming a parol contract, partly performed, the course of 
the argument appears to me to have been further erroneous in this, 
that, instead of seeking to establish primarily such a performance 

(1) 4 H.L.C. 1039. (2) 8 App. Cas. 467. 
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as must necessarily imply the existence of the contract, and then 
proceeding to ascertain its terms, it reversed the order of the con¬ 
tention. The Court was asked, from the findings of the jury, and 
the testimony supporting them, to say there was a contract; and 
then to discover m the conduct of the parties acts of performance 

sufficient to validate the bargain so previously ascertained.” And 

Lord Blackburn put the matter broadly thus: “It seems to me that 
m this case the evidence is evidence from which a contract would 
not have been tound by a jury, if it had been explained to them that 

to make a contract there must be a bargain between two parties.” 

n the case of Maimsell v. Hedges(\) a bill was filed for the 

purpose of compelling those claiming under a certain will to settle 

certain real estates in Tipperary on the appellant pursuant to an 

alleged obligation arising out of certain letters.The letters disclosed 

that the deceased had positively declined to be bound. “I shall 

never settle,” said he, “any part of my property out of my power 

so long as I exist.” It was held that there was no contract placing 
the testator under such obligation. 

In short, to use the language of Lord Cranworth in Jordan v. 

Money(2) (a case in which the process of disentangling the true 

from the erroneous issues, as above alluded to, was carefully 
followed), “the question upon this part of the case is simply one 
of fact. Is it made out by such evidence as can justify a Court of 
justice in acting upon it that such a contract as that which is alleged 
really was entered into ?” The Board is of opinion in the present 
case that this question should be affirmatively answered. 


It was strongly pressed upon their Lordships that the letter did 

not contain sufficient evidence of anything but an intention, and 
that it stopped short of any actual proposal upon the acceptance 
of which a contract might result. Their Lordships do not think 
so. The law of India does not require writing at all in regard to 
such a bargain; but their Lordships are not surprised, looking to 

the frequent challenges made of contracts resting upon word of 

mouth alone, that the desire should have been expressed to have 

Papamma’s undertaking in writing and distinctly set down In 

their Lordships’ opinion it was so obtained, and a contract was 
concluded in October, 1893. 


(1) 4 H.L.C. 1039. 
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(2) 5 H.L.C. 217. 
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Another view of the case would lead precisely to the same result. 

It is this: Suppose the proof of the acceptance made to the Ram. 
that is to say, of an acceptance in terms, were considered to be 
defective, what is the situation of the parties in view of the actings 
of the plaintiff and her husband ? Their Lordships are of opinion, 
looking to the demand for a definite proposal as a condition of the 
plaintiff and her husband staying on with the Ram, that then- 
actings did take place upon the footing of the proposal so made and 
that they were known by Papamma to have taken and to be takmg 
place on that footing. In these circumstances, the ob 3 ection that 
the contract itself was inchoate or incomplete cannot be maintainet . 
The law in this sense was fully explained by Lord Selborne in the 
case of Maddxson v. NWcrioi/flLa judgment which was cited at 
some length by this Board in Mahomed Musa v. Aghorc Kumar 
Gaugun.(2) After such actings locus penitentue, or the power ot 
resiling from an incomplete engagement or an unaccepted offer, is, 
to use language borrowed from the law of Scotland and high y 
approved in the case referred to, barred by “rei interventus. which 
raises a personal exception which excludes the plea of locus peni- 
tentite." As was stated in the judgment of the Board in Mahomed 
Musa’s Case{2). “Their Lordships do not think that there 
is anything either in the law of India or of England inconsistent 
with it, but, upon the contrary,that these laws follow the same rule.” 

As stated, accordingly, the same result is reached. And it would 
not be open for those representing the Ram or her estate to resile 
from or fail to perform the obligation to deliver possession of the 
village of Repudi to the plaintiff, such possession to take effect as 

from the date of the Rani’s death. 

,The question of Papamma’s intention is, of course, of funda- 

medtal importance, and it was much pressed upon the Board that 

she never meant to be bound. Their Lordships do not agree. They 

do not think that Papamma meant to avoid a barpin. or ever 

meant to have her grandniece and husband live on with her under 
the impression, on their part, that they were bound, whereas all the 
time she, Papamma, knew she was, and intended to be, free. 
Their Lordships do not think that the Rani’s design included 

duplicity of this character. 

(1) 8 App. Cas. -t67. 


(2) L.R. 42 Ind.Ap. 1. 
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The transactions of October, 1893, followed by the years of 
compliance, on the footing that those transactions formed a con¬ 
cluded contract, leave no substantial doubt that no repudiation, by 
the Rani would have affected it. Fortunately, however, there is 
a body of evidence throwing light upon the Rani’s own view. 

Her death occurred on December 5, 1899. On her death-bed she 

declared that she had purchased Repudi village solely on account NaSiha 
of the plaintiff. Their Lordships believe the plaintiff’s statement 
that the Rani then said “that she had purchased the Repudi vil¬ 
lage on my account alone, that I should take it after her death.” 

The dewan’s evidence is quite plain upon the subject. He made 
a statement on December 5, before the tahsildar as to his instruc¬ 
tions by the Rani, in which he said "she has given me directions 
saying, among other things, that the village of Repudi had been 
given away to her granddaughter, and that the same should be 
delivered into possession of her after her death.” 
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In the opinion of the Board, accordingly, instead of there being 
any such repudiation of the contract, there was a dying declara¬ 
tion by the Rani, which, in their Lordships’ opinion, constituted a 
reaffirmation and confirmation thereof. 

Their Lordships observe that much discussion and considerable 
difference of judicial opinion arose in the Courts below upon the 
question whether these statements made on her death-bed by the 
Rani did not constitute a nuncupative will. Such a will is valid in 

India. Some of the judges, including the trial judge, thought that it 

did; others thought it did not. The argument presented at this 
Board is noticeable in this particular. It was touke following^ 




effect: “Granted that the words taken by them 
made a will, it really could not have been so be 
language the true effect of which was a decl^ 
perty of Repudi was already the plaintiff! 
was, and therefore did not make a will with rega 
argument be sound, that there was no will for 
then the reason given is very helpful evidence t 
already and effectually given a right to Repudi to the plaintiff, 
under which, immediately she, the Rani, died, the plaintiff would 
enter into possession of the village. 

As stated, their Lordships are of opinion that the plaintiff has 
VoL. XLIII. M 
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such a right in terms of a contract accepted and complete, and that 
a will accordingly would not have been in place in the circumstan¬ 
ces, and should not be affirmed by law. Upon the other hand, the 
declaration on her death-bed by the Rani herself leaves no doubt 
that what had been done had been effectively done. Her belief 
and statement to that effect were entirely well founded. 

With regard to the shape of their Lordships' decree, it is to be 
noted that, consequent upon litigation with regard to this and other 
property, a receiver was appointed. This circumstance saves any 
complexity from arising in the carrying out of the present judg¬ 
ment. The receiver will act upon it. He will deliver posses¬ 
sion of Repudi upon the terms of the contract now affirmed, that 
is to say, the plaintiff will be entitled to the village as from and 
after the Rani's death. 

The judgment now given disposes of any necessity for a pro¬ 
nouncement upon the cross-appeal. 

Their Lordships will humbly advise His Majesty that the appeal 
be allowed with costs, and that the cross-appeal be dismissed, also 
with costs. 


Solicitor for appellant: Douglas Grant. 

Solicitors for first respondent: T. L. Wilson & Co. 
Solicitor for cross-appellant: Edward Dalgado. 
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GIRJA BAl .. 

AND 

SADASHIV DHUNDIRAJ and Others 


Appellant ; 
Respondents. 


ON APPEAL FROAt THE COURT OF THE JUDICfAL 
COAEMISSIONER, CENTRAL PROVINCES. 


JC.* 
1916 
A/ay 19. 


Hindu Lati' — Joint Family — Miiakshara—Partition — Intention to 
scpiratc—Uneqiik'ocal IntimationScvcrance of Joint Status. 

Once a member of a joint Hindu family governed by the Mitak- 
shara has dearly and unequivocally intimated to his co-sharers his 
desire to sever himself from the joint family, his right to obtain and 
possess his share is unimpeachable whether or not the co-sharers 
agree to a separation, and there is an immediate severance of the 
joint status. 

If, therefore, a member so intimates his desire and institutes a 
suit for partition but dies before obtaining a decree, his widow is 
entitled to continue the suit and to inherit her deceased husband’s 
share in the joint property. 

Appeal from two judgments and decrees of the Judicial Com¬ 
missioners (July 25, 1912) reversing an order (January 23, 1911) 
and a judgment and decree (Aprils, 1911) of the District Judge 
of Nagpur. 

The appellant was the widow of one Harihar, a member of a joint 
Hindu family governed by the Benares school of the Mitakshara 
law. Under circumstances which appear from the judgment of 
their Lordships, Harihar in 1908 instituted a suit against the other 
members of the joint family for partition of the joint estate, and 
for the separate allotment to him of a one-third share thereof. The 
defendants (the respondents and one Dhundiraj, since deceased) 
by their written statement admitted the plaintiff’s right to a par¬ 
tition and that he was entitled to a one-third share. 

On March 9, 1909, the suit came on for hearing before the Dis¬ 
trict Judge, who recorded that the plaintiff’s right to partition and 
the extent of his share were not denied; he, however, adjourned 
the case for the attendance of the parties in order to determine how 
, the actual partition should be effected. Further adjournments took 

♦ Present -. Lord Shaw of Dunfermline, Lord Sumner, Sir John 
Edge, and Mr. Ameer All 
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place in order that the parties might come to an agreement. Mean¬ 
while, on June 17. 1909. Harihar died, leaving his widow, the appel¬ 
lant, his sole heiress him surviving. The appellant applied that her 
name should he sulistituted as plaintiff, to which the defendants 
objected, contending that Harihar s rights had passed to them In 
survivorship and that the suit had abated. The paities filed wiit- 
ten statements alleging and denying, respectively, that Harihar had 
unequivocally communicated to the defendants his intention to 

separate, and issues were framed. 

On January 23, 1911. the District J*udge directed that the appel¬ 
lant's name should be substituted as plaintiff. He found that 
Harihar had before the suit signified to the defendants his un- 
e(|uivocal intention to separate, and held that he must be consi¬ 
dered as separate in estate. 




The suit was heard on April 8, 1911. when the District Judge 
made a preliminary decree declaring the plaintiff s right to a one- 
third share and directing a partition. The order substituting the 
appellant and the subsequent decree were set aside upon appeal to 
tlie Court of Judicial Commissioner. The learned judges agreed 
with the finding of fact that Harihar had communicated to the 
defendants in unequivocal terms his desire to convert his estate 
from a joint estate into an estate in severalty. After considering 
the authorities tliey expressed their view of the law applicable as 
follows: “Except in the special case of a father severing from his 
sons, partition of property unaided by the Court among the mem¬ 
bers of a joint Hindu family governed by the Mitakshara can only 
be effected by agreement among all tlie coparceners concerned 

whereby at least they declare their intention to separate. 

That a declaration of such intention by any fraction of the co¬ 
parcenary body, or the mere demand by any member for parti¬ 
tion of his share, does not of itself disrupt the family estate or 
destroy the right of survivorship.” 

April 6. Sir A\ Fhilay, K.C,, and Dmnte, for the appellant. 
There are concurrent findings that Harihar had unequivocally in¬ 
timated to his co-sharers an intention to separate. A separation of 
estate and a termination of the joint status was thereupon effected, 
although It remained to partition the estate by metes and bounds. 
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This was clearly laid down by the Board in Stiraj Narain v. Ikbal 

Narain{\), decided subsequently to the decree now appealed from. 

Even if the consent of all the co-sharers was necessary, the other 

members by the pleadings admitted that Harihar was entitled to 
partition. 

De Gruythcr, K.C.,^nd Parikh,iov the respondents. A member 

of a Mitakshara joint Hindu family cannot break <up the coparcen¬ 
ary merely by declaring his intention to separate. To effect a sepa¬ 
ration there must be either an agreement by all the members or a 
decree. The decision of the Board in Pirthi Pal vJowahir Singh {2) 
as to the right to mesne profits shows that a partition dates from 
the decree. The Board did not decide in Suraj Narain v. Ikbal 
Naram{ 1) that a member could separate at his wish; the contrary 
view was not argued. The argument and the decision were that if 
that was the law an unequivocal intention had not been proved in 
that case. The filing of a suit has never been treated as effecting a 
partition. [Appovier v. Rama Sahba Aiyan(3) and Mayne’s 
Hindu Law, par. 270, were also referred to.] 

[Their Lordships, after consultation, intimated that they con¬ 
sidered that the statement of the law in Suraj Narain v. Ikbal 
Narain was an authority binding upon the Board.] 

Accepting the proposition there laid down, there was in this 
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case no more than an expression of a wish. 
Sir R. Finlay^ K,C., replied. 


May 19. The judgment of their Lordships was delivered by 
Mr. Ameer Ali. This appeal from two judgments and decrees 
of the Judicial Commissioner's Court in the Central Provinces of 

India arises out of a suit brought by one Harihar, since deceased, 

on October 21, 1908, in the Court of the District Judge of Nagpun 
The object of the suit was to. obtain a declaration of his right to 
a one-third share in certain movable and immovable properties, 

which till then had been held as appertaining to a joint undivided 

Hindu family, of which he had been a member, a decree for 
partition, and other ancillary relief. 

(1) (1912) L.R. 40 Ind. Ap. 40, (2) (1887) LR. 14 Ind. Ap, 37 

55. 

(3) (1866) 11 Moo. Ind. Ap. 71, 76. 78. 
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narihar died on June 17, 1909, during the pendency of his suit, 
and the question in the case is whether at the time of his death he 
was separated from the joint family. If he was, his share would be 
inherited by his widow Girja Bai, the appellant; if not, the defen¬ 
dants, respondents in this appeal, would take it by survivorship. 

The facts of the case are simple and may be stated briefly. Bapuji, 
the common ancestor, left several sons, among them Harihar, the 
plaintiff in this suit; two, Damoodur and Balaji, died many years 
ago without any issue. Atmaram, the eldest, who became the ma¬ 
nager of the family on Bapuji’s death, died in 1899, leaving Dhun- 

diraj, the first defendant, the son of his brother Ram Chunder, 
whom he had taken in adoption. Dhundiraj became the managei 
after Atmaram's death, and acted as s^jch when this suit was insti¬ 
tuted. He has since died, and he is now represented by hts son 
Sadashiv. Ram Chunder died in 1902, leaving Nilkantha, his son. 
and two grandsons, all of whom are defendants in this action. 
Jageswar, another brother, died in 1906 without leaving any male 
issue. Thus, on Oct. 21,1908, when he brought his suit, Harihar 
was entitled to a one-third share of the joint property. It is alleged 
in the plaint that after .Atmaram’s death “dissensions arose in tlie 
joint and undivided family,” and in consequence thereof two shops 
were set up at Parseoni, their place of residence, one in the name 
of Harihar, the other in that of Dhundiraj, and separate bahi-khat- 
tas (account-books') were opened in their respective names. The 
plaintiff further alleged that for “these reasons” he did not wish to 
continue as a member of the joint family; that he had communi¬ 
cated his intention to the defendants) and^had, on Oct. 1, 1908, 
served a registered notice on the first defendant, the manager of 
the joint family.” and “as the defendants were collusively putting 
off partition and evading to give him bis share he was obliged to 
bring this suit.” The cause of action was stated to have arisen on 
Oct. 1, 1908, when he demanded partition and his one-third share. 

The defendants admitted the plaintiff’s claim, and added that in 

answer to the registered notice the first defendant had stated that 

he had no objection to a division of the estate which “should be 

made by private persons without going to Courts.” They further 
urged that, as they were willing to divide the estate, the suit was 
premature, and that they should not be saddled with costs. 
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What took place before the District Judge subsequent to the 
appearance of the defendants and the filing of their written state¬ 
ment appears clearly from the judgment of the Judicial Commis¬ 
sioners under appeal. The learned judges say: “The defendants 
entered appearance on February 15, 1909, and on March 9, 1909 
It was admitted on their behalf that the plaintiff was entitled to 
have a decree for partition of a one-third share. As to the pro¬ 
perty to be divided, after some controversy the parties were in 
agreement except m respect of certain movables. The District 
Judge, being desirous of consulting the parties regarding the best 
mode of carrying out the partition, adjourned the case for their 
personal attendance to May 4, 1909. On that date the case was 
put off to May 10, 1909, at the instance of the defendants, who 
sought a compromise. Then there was a further adjournment to 
June 20, 1909, upon the ground that the illness of defendant 
Dhundiraj had prevented negotiations for a compromise.” 

On Harihar’s death on June 17, 1909, his widow, Girja Bat, the 
piesent appellant, applied for substitution as the heir and legal 
representative of her deceased husband, and then the contest began. 
The defendants objected to her substitution, on the ground that at 
the time of his death Harihar was an undivided member of a 
Hindu joint family, and that on his decease his share passed to 
them by survivorship. On Jan. 23, 1911, the District Judge over¬ 
ruled their objections, and made the usual order for substitution in 
favour of the appellant. The case then proceeded to trial, and oti 
April 8, 1911, a preliminary decree was made directing partition of 
the joint estate by commissioners appointed for the purpose. 

The defendants appealed to the Judicial Commissioner’s Court 
both from the order of Jan. 23, 1911, directing the substitution of 
Girja Bai’s name in place of her deceased husband, and from the 
preliminary decree of April 8 following. . The Judicial Commis¬ 
sioners in an elaborate and learned judgment have upheld the 
defendants’ contentions; in substance the conclusion at which they 
have a:rrived amounts to this: that no member of a joint undivided 
family under the law of the Mitakshara can separate himself from 
the joint family, or sever the status so far as he himself is con¬ 
cerned, without the consent of the others, or without an effective 
decree of the Court. 
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The two following passages from the judgment of the Appellate 
Court will show that their Lordships apprehend correctly the deci¬ 
sion of the learned Judicial Commissioners. In one place, dealing 
withHarihar’s action.they say :“The defendants admitted what they 
could not deny, namely, that Harihar had a joint one-third share 
with themselves which he was entitled to have partitioned; but to 
confess the existence of a coparcenary interest is not the same 
thing as even a passive consent to the severance of that interest; 
much less is it tantamount to an agreement to divide. The defen¬ 
dants never denied the title of Harihar. either before or after the 
suit, but they were all along averse to a partition, and. up to the day 

of his death, sought to compromise the suit by inducing him to 

abandon his desire to break up the joint estate. When he died the 
ca.se stood adjourned in order that a compromise might be effected, 
and. in the circumstances, the only compromise (once the share of 
Harihar and the estate to be divided had been admitted) which 
defendants could have sought was an abandonment of the parti¬ 
tion. The pleadings merely indicate what had already taken place, 
namely, that Harihar had finally decided to sever his estate, and 

liad demanded that this should be done. 

.\nd again : “It remains therefore to decide whether, as claimed 

1.) the plaintiff, Harihar alone, despite the wishes of the other co¬ 
parceners, could, by setting up an intention to separate followed 
by a demand for partition, convert his joint share into a tenancy m 
common, so as to destroy the defendants’ right of survivorship 
therein ; his title as coparcener and the extent of his share being 
admitted by the defendants. If this is the law, then the plaintiff 
must succeed. If. on the other hand, agreement between all the co¬ 
parceners in pursuance of an intention to divide was necessary to 
cause the severance of interest claimed by the plaintiff, then the 
appeals of the defendants now before us must prevail.” 

Their Lordships regret they cannot assent either to the infer¬ 
ences of law sought to be derived from the undisputed facts in 
the case, or to the principle on which the learned judges purport 
to base their judgment. 

Their Lordships think it necessary to refer again briefly to some 
of the circumstances with regard to which the Appellate Couit ap¬ 
pears to be under a misapprehension. As already stated, Atmaram, 
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the eldest brother, who, on Bapuji’s death, became manager, died 
in 1899. Disputes in the family, as Harihar alleged in his plaint., 
arose shortly after his death. On February 14, 1902, Harihar and 


Jageswar, who was alive at the time, wrote to Dhundiraj, who had 

become manager in his adoptive father’s place, intimating their 

wish to separate themselves from the joint family, and asking him 
to have a division of the family property made by arbitrators. Mat¬ 
ters seem to have remained in a quiescent stage for the next six 
years, although Harihar alleged that two shops and business ac¬ 
counts had been opened in his and the first defendant’s separate 
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names. 

Jageswar died in 1906, and on October 1, 1908, Harihar sent to 
Dhundiraj the registered letter already referred to. In that letter he 
says in explicit terms that his desire is to get partitioned his one- 
third share, and asks Dhundiraj to take the matter in hand “soon 
after the receipt of the letter" and to make a division of the joint 
estate, and adds, “but do not delay partition.” On Oct. 19 the de¬ 
fendant sends a reply through a pleader; he first tries to persuade 
Harihar to abandon his intention of getting the joint estate divided, 
and then goes on to say: “If you, nevertheless, intend to have a par¬ 
tition m^de, it is better you should yourself make it, since you are 
senior.” And the mode in which this should be done is suggested. 

Harihar, evidently not satisfied with the delay that had taken 

place in the reply, brought his suit three days after the plaintift”s 
letter. Written statements were filed on February 15, 1909. and on 
March 9 following the District Judge recorded the following addi¬ 
tional statement, as he calls it, by the defendants’ pleader: “The 
defendants do not deny the plaintiff’s right to claim one-third share 
in the joint family property, both movable and immovable. The 
plaintiff’s suit is not premature, but he will not be entitled to his 
costs because we were ever willing to give him his share.” 

The District Judge’s order made on that date is significant. After 
stating that neither the plaintiff's right to claim partition nor the 

extent of his share is denied, he says: “Under these circumstances, 

I think it necessary to have the parties before me in person, so that 
I may ascertain from them how the partition is to be effected.” 

It appears to be absolutely clear that on March 9, 1909, the par¬ 
ties were of one mind on the question of partition. The plaintiff 
demanded a division of the joint family property. The defendants 
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had agreed, perhaps at first unwillingly, to the demand, which they 

could not resist. The only question that remained for the Court to 

determine was the best mode of effecting the division. Their Lord- 
ships are unable to see on that date any disagreement or a:verse- 
ness in fact to the plaintiff’s demand on the part of the defendants. 

All his acts subsequent to the registered notice evince a fixed deter¬ 
mination to sever himself from the joint family. With reference to 
these acts the JudicialCommissioners say as follows :“Rao Bahadur 
Bapurao Dada, a well-known pleader of this Court, examined as 
the fourteenth witness for Harihar’s widow, has proved that Hari- 
har refused all proposals to continue in a state of jointness after he 
had sent the letter of Oct. 1. 1908; that he persisted in his demand 
for a share :and that, his demand not being promptly complied with, 
he filed the present suit. He himself bought the stamp, and first 
asked Mr. Bapurao Dada, the family lawyer, to institute the litiga¬ 
tion ; but finding him disinclined to do so. because he was engaged 
in mediating to bring about a compromise, Harihar had the plaint 
presented by another legal adviser, leaving Mr. Bapurao Dada to 
appear for the defendants.” 

And they go on to say: “Upon these facts we have no hesita¬ 
tion in coming to the conclusions: 1. That before filing the suit 
Harihar did in clear and unequivocal terms communicate to the 

defendants his earnest desire and his fixed intention to convert his 

estate from a joint esate into an estate in severalty.’ 

The learned judges, however, as already observecl, held that this, 
was not sufficient to constitute a severance of the joint status. 

In the case of Suraj Narain v. Ikbal Narahu{l') the rule of law 
applicable to cases of separation from the joint undivided family 
waslaiddownby their Lordships in the following tenns: “What 
may amount to a separation or what conduct on the part of some of 
the members may lead to disruption of the joint undivided family, 
and convert a joint tenancy into a tenancy in common, must de¬ 
pend on the facts of each case. A definite and unambiguous indica¬ 
tion by one member of intention to separate himself and to enjoy 
his share in severalty may amount to separation. But to have that 
effect the intention must be unequivocal and clearly expressed.” 

It would probably be enough for the determination of this appeal 

(1) L.K. 40 Ind. Ap. 40. 
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to say that nothing could be more unequivocal or more clearlv 
expressed than the conduct of Harihar in indicating his intention 
to separate himself and enjoy his share in severalty by the notice 
ot October 1, 1908, coupled with this suit, and that these acts 
amounted to a separation with all its legal consequences 
But as the question of the effect on the joint status of such an 
intention has been raised in this case in a direct and concrete form 
their Lordships think it fit to discuss the principle somewhat more 
fully than was necessarj- in Suraj Narain v. Ikhal Narain.{\) 

In Hindu law, “partition” does not mean simply division of pro- 
perty into specific shares; it covers, as pointed out by Lord West 
l)ury in Appo^icr's Casc{2), both “division of title and division 
of property.” In the Mitakshara, Vijnaneswara defines the word 
‘vibhap,” which is usually rendered into English by the word 
partition, * as the “adjustment of divers rights regarding the 
whole by distributing them in particular portions of the aggregate.’* 
Mitra Misra explains in the V'iromitrodaya the meaning of this pas¬ 
sage : he shows that the definition of Vijnaneswara does not mean 
exclusively the division of property into specific shares as alone 

giving right to property, but includes the ascertainment of the re¬ 
spective rights of the individuals, who claim the heritage jointly. 

He says (Sarkar’s translation, ch. i.,s. 36): “For partition is made 

of that in which proprietar>' right has already arisen, consequently 
partition cannot properly be set forth as a means of proprietary 
right. Indeed, what is effected by partition is only the adjustment 
of the proprietaiy right into specific shares.” The Viromitrodaya is 
a commentary on the Mitakshara, the value and importance of 
which have been repeatedly recognized by the Board. So far as 
their Lordships are aware, nowhere in the Mitakshara is it stated 
that agreement between all the coparceners is essential to the dis¬ 
ruption of the joint status or that the severance of rights can only 
be brought about by the actual division and distribution of the 
property held jointly. If this were so and there were minors 
in a joint undivided family, partition would be impossible 
until they had all attained majority, a position which is 
expressly combated and negatived in the Viromitrodaya (ch. 
ii., s. 23). In fact later writers leave no room for doubt 
that “separation,” which means the severance of the 

(1) L.R. 40 Ind. Ap. 40. (2) 11 Moo. Ind, Ap. 71, 76, 78. 
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,916 For example, Nilkantha, the author of the Vyavahara 

„ Mayukha (ch. Iv., s. 3, Mandlik’s translation, p. 38), expressly lays 
- down that ‘even when there is a total absence of common property 

a partition is effected by the mere declaration‘I am separate from 

-thee ’ for partition is a particular condition of the mind, and the de¬ 
claration is indicative of the same.” The Sarasvati-Vilasa gives ex¬ 
pression to the same view. After quoting the dehnitions of various 
earlier writers, it says; “from this it is known that without any tor- 
mality partition can be effected by mere intention (Sutler’s trans¬ 
lation of Hindu LawHooks on Inheritance, p. 122 ).Their Lordships 
are aware that the Vyavahara Mayukha is not recognized as an 
authority in the Benares school; they refer, however, to the dictum 
of Nilkantha as showing the general conception of Hindu jurists 
on the subject of severance from jointness. But the following gloss 
. in the Viromitrodaya appears to their Lordships conclusive on the 
rule of law under the Mitakshara. ‘‘Here again.’ it says, partition 
at the desire of the sons,” which expression includes grandsons 
and great-grandsons (see ch. ii., s. 23 a), ‘‘whether in the lifetime 
of the father or after his demise, may take place by the choice of 
a single coparcener, since there is no distinction. 

Their Lordships do not think it necessary to examine turther the 
law as laid down in the texts. They propose to refer shortly to the 
cases which establish clearly that separation from the joint tamily 
involving the severance of the joint status so far as the separating 
member’is concerned, with all the legal cons^iuences resulting 
therefrom, is quite distinct from the de facto division into specihc 
shares of the property held until then jointly. t:>ne is a matter of 
individual decision, the desire on the part of any one member to 
sever himself from the joint family and to enjoy his hitherto unde¬ 
fined or unspecified share separately from the others without bemg 
subject to the obligations which arise from the joint status ; whilst 
the other is the iiaHiral resultant from his decision, the division and 
separation of his share, which may be arrived at either by private 
agreementamong the parties.or on failure of that by theintervention 
of the Court. (')nce the decision has been unequivocally expressed 
and clearly intimated to his co-sharers, his right to obtain and pos¬ 
sess the share to which he admittedly has a title is unimpeachable; 
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neither the co-sharers can question it, nor can the Court examine 

his conscience to find out whether his reasons for separation were 

well founded or sufficient; the Court has simply to give effect to 
his right to have his share allocated separately from the others. 

In Madho Parshody.Mchrban Singh (I ) Lord Watson, deKverin.^ 
the judgment of this Board, declared in explicit terms the nature of 
the right possessed by individual members of a joint and undivid¬ 
ed Hindu family. “Any one of several members of a joint family,’’ 

Lesaid, “is entitled to require partition of ancestral property, and 
his demand to that effect, if not complied with, can be enforced by 
legal process.” Partition does not give him a title or create a title in 
him ; it only enables him to obtain what is his own in a definite and 
specific form for purposes of disposition independent of the wishes 
■of his former co-sharers. Lord Watson makes this perfectly clear in 
the passage that follows: ‘ 'So long as his interest is indefinite, he is 
not in a position to dispose of it at his own hand and for his pur- ■ 
poses; but as soon as partition is made he becomes the sole owner 
•of his share, and has the same powers of disposal as if it had been 
his acquired property.” 
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In this connection their Lordships desire to refer to the language 
used by that distinguished Hindu judge, MitterJ., in Deo Bunsee 
Koer V. Dwarkanath{2), a Mitakshara case. “Now it is settled 
doctrine of the Hindu law,” said that learned judge, “that every 
member of a joint undivided family has an indefeasible right to 
demand a partition of his own share. The other members of the 
family must submit to it whether they like it or not.” 

It appears to their Lordships that the Appellate Court has in this 
case confused the two considerations to which reference has been 
made above, namely, the severance of status, which is a matter of 
individual volition, with the allotment of shares, which may be 
effected by different methods; by private agreement, bv arbitra¬ 
tors appointed by the parties, or, in the last resort, by the Court. 

In Appovierv.Rama Sabba Aiyan{Z) this Board had to deal with 
an argument based on a similar notion that a deed of division be¬ 
tween the members of an undivided family “which speaks of a 
•division having been agreed upon, to be thereafter made, of the 

(1) (1890) L.R. 17 Ind. Ap. 194. (2) (1868) 10 Suth. W.R. 273 

(3) 11 Moo. Ind. Ap. 71, 75. 
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property of that familj . was ineffectual to convert the undivided 
property into divided property until it has been completed by an 
actual partition by metes and bounds." Lord Westbury, deliver¬ 
ing the judgment of the Hoard, pointed out that the argument 
advanced before their Lordships proceeded “upon error m con¬ 
founding the division of title with the division of the subject to 
which the title is applied.” Then, after stating “the true notion of 
an undivided family under Hindu law." he proceeds thus; “But 
when the members of an undivided family agree among them¬ 
selves with regard to particular property, that it shall thenceforth 
be the subject of ownersbip, in certain defined shares, then the cha¬ 
racter of undivided property and joint enjoyment is taken away 
from the subject-matter so agreed to be dealt with ; and in the estate 
each member has thenceforth a definite and certain share, which he 
mav claim the right to receive and to enjoy in severalty, although 
the property itself has not been actually severed and divided. And 
in another place he adds: “it is necessary to bear in mind the two¬ 
fold application of the wor<l ‘division. There may be a division 
of right, and there may be a division of property. 

.Some of the Courts in India have supposed t.ord Westbury s 
e.spressions to imply that the severance of status can take place 
only by agreement. Their Lordships have no doubt that this is a mis¬ 
taken view. The P.oard there was dealing with a case in which 
division of right had already taken place, as evidenced by the 
“deed of division.” The right which each individual member had 
in this joint iiroperty did not spring from the deed or the agree¬ 
ment of the parties to which it gave expression ; the agreement 
only recognized existing rights in each individual member which 

he was entitled to assert at any time he likctl. 

The intention to sejiarate may lie evinced in different ways, eithei 
by explicit declaration or by cotuluct. 1 f it is an inference derivable 
from conduct, it will be for the Court to determine whether it was 
unequivocal and explicit. In Joy Naraiii Giri Girisli Cliinidcr 

their Lordships regarded the conduct of one of the two 
co-.sharers who constiUited the joint family “when he left the joint 
residence and withdrew himself from commensality as indicating 
a fixed determination henceforward to live separately from his 

(1) (1878) L.K. 5 liul. Ap. 228. 
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cousin,” and treated “the fact of his borrowing monej- for his 

that he himself considered that a separation had taken place ” The 

conclusion was based on the inference of intention derivable from 

the acts and declarations of the member who it was alleged had 

■separated himselt, and not from the conduct or attitude of any 
Other party. 

As early as 1867. sliortly after the judgment of the Judicial Com¬ 
mittee in Ap/^orz^icr-s Case(l), Kemp J., one of the most eminent 
judges of the Calcutta High Court, sitting with Glover J., in Miis- 
samat Vato Kocr v. Rowshun Singh {2), a case governed by the law 
ot the M.takshara, expressed himself thus on this question of se¬ 
paration : “Taking then the admitted facts of the case before us, we 
find that Sohun did publicly and unequivocally by petition present¬ 
ed in Court declare his intention to become from that date divided 
in estate. Such an intention amounts to a valid separation, though 

not immediately perfected by an actual partition of the estate by 

metes and bounds. The acts and declarations of Sohun Singh, 

showing an unmistakable intention to hold and enjoy his own 

estate separately, and to renounce all rights upon the shares of his 

coparceners, constitute, in our judgment, a complete severance or 

partition.” With that view of the law their Lordships entirely 
concur. 


In the present case, Harihar, the husband of the appellant, un¬ 
equivocally and unmistakably manifested his intention to separate 
himself fiom the defendants, and to hold, possess, and enjoy his 
unquestioned interest separately from them. In their Lordships’ 
judgment this was sufficient, under the Hindu law, to constitute a 

separation and to divide him in estate from fiis coparceners. 
Their Lordships are accordingly of opinion that the decrees of the 

Judicial Commissioners should be reversed and those of the Dis¬ 
trict Judge should be restored. The respondents must paj- the costs 
of this appeal and of the appeals in the Judicial Commissioner’s 

Court. Their Lordships will humbly advise His Majesty accord¬ 
ingly. 

Solicitor for appellant: E. Dalgado. 

Solicitors for respondents: Dnmcr & Johnson. 

(1) 11 Moo. Ind. Ap. 71. (2) (1867) 8 Suth. W.R. 82. 
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Appellants ; 
Respondents. 


[AND CONNECTED APPEAL.] 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 


Sale of Goods—Stoppage in Transit—Indorsement of Raihoay Receipt 

Pledge—Indian Contract Act {IX. of 1872), s. 103. 

Sellers of cotton consigned it to the buyer in Bombay, ajid 
forwarded to him receipts issued by the railway company which 
had undertaken the carriage. The receipts provided that they 
should be given up at the destination by the consignee, and that if 
he did not himself attend to take delivery he must indorse on the 
receipt a request for delivery to whom he wished it to be made. 
The evidence showed that similar receipts for cotton were used in 
the ordinary course of business in Bombay as proof of the possession 
and control of the goods therein referred to, or as authorizing the 
holder to receive or transfer the goods. The consignee indorsed 
and delivered the receipts as security for advances made specifi¬ 
cally upon them in good faith. The sellers sought to stop the cotton 

in transit:— 

Held, that the railway receipts were instruments of title within 
the meaning of the Indian Contract Act, 1872, s. 103, and that the 
sellers were therefore not entitled to stop the goods except upon 
payment or tender to the pledgees of the ad%-ances made by them. 

Consolidated Appeals from a judgment and decrees of the 
High Court (March 31, 1913) reversing judgments of Macleod J. 
and Beaman J. respectively. 

The appellants were a firm of commission agents carr>’ing on 
business at Bagalkote in the Bijapur district. In April, 1911, they 
were instructed by Chhaganlal Kalidas, who traded in cotton at 
Bombay, to purchase certain cotton at Bagalkote on his account, 
and after ginning and pressing it to deliver it to him at Bombay. 
The appellants were to be paid in account the purchase price 
together with a commission and their charges for ginning and 

pressing. 

In July, 1911, the appellants handed to the Madras and Southern 

* Present: Lord Atkinson, Lord Parker of W.vpiungton, Sir 
louN Edge, and Mr. Ameer Ali. 
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Maratha Railway Company at Bagalkote consignments of the 
cotton for delivery in Bombay to Chhaganlal Kalidas. The cotton 
was to be carried by rail to Marmagoa, and by sea by the Bombay 
Steam Navigation Company from Marmagoa to Bombay. In 
respect of each consignment the railway company issued to the 

appellants a receipt covering the whole transit to Bombay and 
in the following form:— 
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“Receipt. 

■‘From Bagalkote to Bombay. H. R. on B. S. N. Railway 

via M. R. H. 

Sender s name: Ramdas Vithaldas. Xo whom consigned^* 
Chhaganlal Kalidas.” 

Then followed a tabular statement of the goods, below which it 
was stated: “These goods are accepted for conveyance subject 
to the conditions printed on the back herein.” 

Condition 3 was : “That the railway receipt given by the railway 
company for the articles delivered for conveyance must be given 
up at destination by the consignee to the railway company or the 
railway company may refuse to deliver, and the signature of the 
consignee or his agent in the delivery book at the destination shall 
be complete evidence of delivery. If the consignee does not himself 
attend to take delivery he must indorse on the receipt a request 
for delivery to the person to whom he wishes it to be made, and if 
the receipt is not produced the delivery of the goods may, at the 
discretion of the railway company, be withheld until the person 
entitled in its opinion to receive them has given an indemnity to 
the satisfaction of the railway company.” 

The railway receipts were forwarded by the appellants to 
Chhaganlal Kalidas, who, on dates before August 5, 1911, indorsed 
and delivered two of them, covering 135 bales, to the respon¬ 
dents in the first appeal to secure an advance of Rs. 15,000, and 
indorsed and delivered one, covering 73 bales, to the respondents 
in the second appeal to secure an advance of Rs. 8,800. The in¬ 
dorsements consisted of the signature of the consignee and the 
w^ords “please deliver the goods mentioned in this receipt to” the 
respective respondents by name. 

On August 5, 1911, the appellants, in consequence of hundis 
drawn in their favour by Chhaganlal Kalidas in respect of his 
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inclehtedness to them not being met, telegraphed to the Bombay 
Steam Navigation Company, in whose possession the 135 and 73 
bales still were, not to deliver them to the consignees, but to 
deliver to a named agent of the appellants. The respondents also 
claimed the bales in question from the Navigation Company, who 
instituted the present suits under Order xxxv. of the Civil Pro¬ 
cedure Code, 1908, against the appellants, the respondents, and 
the consignees praying that the defendants might be ordered to 
interplead concerning their respective claims. 

The iirst suit was tried by Macleod J. He held that the appellants 
had the rights of unpaid sellers to stop the goods in transit; he 
further held that the receipts were not "instruments of title” 
within the meaning of s. 103 of the Indian Contract Act, 1872, and 
that the appellants were consequently not bound to pay or tender 
to the respondents the amount advanced. The case was subse¬ 
quently remanded to the learned judge for the trial of certain issues 
which he had not determined, and further evidence was adduced. 
In his judgment on remand the learned judge found that the 
respondents had advanced Rs. 15,(X)0 in good faith, and that the 
railway receipts were indorsed to them as security for the general 
balance due to them, including the Rs. 15,0(X1. After considering 
the evidence as to the usage of trade he said : "It has been proved 
that amongst merchants and commission agents, ilealing in cotton 
in Bombay railway receipts indorsed by one holder to another 
are considered as representing the goods and entitling the last 
indorsee to delivery. But it does not follow from that, that there 
is a usage that the last indorsee is entitled to delivery as against 
an unpaid vendor who stops the goods in transit.” 

In the meantime the second suit came on for trial before Bea¬ 
man J., and it was agreed by the parties that judgment should be 
given in accordance with the first decision of Macleod J.. subject 
to appeal. Both appeals were dealt with by the High Court in one 
judgment. The learned judges (Sir Basil Scott C.J. and Chanda- 
varkar J.) stated that it was conceded that the present appellants 
were in the position of unpaid vendors, and they found in both 
cases that the advances had been made in good faith. They held 
that, part of the transit being by sea, the railway receipts were 
similar to bills of lading and were “instruments of title’^ within 
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the meaning of s. 103 of the Indian Contract Act; that the Trans¬ 
fer of Property Act, 1882, by s. 137 had declared railway receipts 
to be • hnstruments of title”; that the evidence as to the ntsages of . , 
trade showed that the receipts were instruments of the character VithI^das 
referred to m s. 103. The judgments of Macleod J. and Beaman J. 
were accordingly reversed. The appeal is reported at 1 T R S. Amer- 

38 Bomb. 255. i at i. R. chand&co. 
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1916. x\lay 26, 29. Dc Gntyther, K.C., and E. B. Raikcs, for the 
appellants. The e.xpression • hill of la.ling or other instrument 
ot title” in s. 103 of the Indian Contract Act, 1872, means a bill 
of lading or other document the indorsement of which operates 
as a constructive delivery of the goods referred to. A distinction 
IS intended to be drawn between a "document showing title” 
referred to in s. 102 and an "instrument of title” referred to in 
s. 103. The railway receipts may have been “documents of title,” 
but they were not "instruments of title”. Condition 3 does not 
provide or suggest that the property in the goods is transferable 
by indorsement of the receipt. In Great Indian Peninsula Ry. Co. 
V. IIanin<indas{l) it was held that a similar receipt was not an 
• instrument of title.” Sects. 108 and 178 of the Indian Contract 
Act do not deal with transfers by persons who have the property 
in the goods; there is no provision in India corresponding to the 
English Factors Act, 1877. Cnder the law in England in 1872 the 
indorsement of the receipt would not have affected the right of 
stoppage in transit. Sect. 103 was presumably intended to embody 
that law. [Alerchant Banking Co. Phoenix Bessemer Steel Co. (2) 
and The Tic/rcss(3) were also referred to.) 


Sir Erie Richards, K.C., and Sir W. Garth for the respondents. 
No valid distinction can be drawn between an ••instrument of 
title” referred to in s. 103 and a •‘document showing title” referred 
to in ss. 102 and 108. Sect. 137. added to the Transfer of Propertv 
Act, 1882, by Act 11. of 1900, shows that the Legislature intended 
to include a railway receipt in the e.xpression ‘‘instrument of title.” 
By s. 4 of the former Act s. 137 forms part of the Contract Act. 
The expressions "document of title,” "document showing title ” 

(1) (1889) I.L.K. 14 Bomb. 57. (2) (1877) 5 Ch. U. 205, 217. 

(3) (1863) 32 L.J. (Adm.) 97. 
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document which is used in the ordinary course of business as proof 
of the possession or control of goods. The evidence shows that 
the railway receipts were documents of that character. The law 
in England upon the present question was much in dispute in 1872. 
There is no reason for supposing that s. 103 was intended to repro¬ 
duce English law as it then stood. [Benjamin on Sale, 5th ed.. 
pj). 847, 857, and Carver on Carriage by Sea, 5th ed., art. 532. 
were referred to.] Great ladiaa Pcninsttla Ry. Co, v. Hanwau- 
(las(\) was wrongly decided. 

Dc Gniythcr, K.C., replied. 


June 22. The judgment of their Lordships was delivered by 

Lord Pakkkk of Waddin(;ton. The question which arises on 
these appeals is whether a railway receipt issued to the consignor 
of goods in the form appearing in the record is an “instrument of 
title” within the meaning of s. 103 of the Indian Contract Act. 

Sect. 103 of that Act is one of a group of sections relating to a 
seller’s right to stop goods while they are in transit to the buyer. 
Sect. 99 detines the right. Sect. 100 provides that goods shall be 
deemed to he in transit while in course of transmission to and not 
yet come into the possession of the buyer. Sect. 101 lays it down that 
the right does not, except in the cases thereinafter mentioned, cease 
on the buyer reselling the goods while in transit and receiving the 
price, but continues until the goods have been delivered to the 
second buyer or to some one on his behalf. Sect. 102 provides that 
the right of stoppage ceases if the buyer, having obtained a bill of 
lading or other “document showing title” to the goods, assigns it, 
while tlie goods are in transit, to a second buyer, who is acting in 
good faith and who gives valuable consideration for them. 

The expression “document showing title” is used again in s. 108^ 
which refers to a “bill of lading, dock warrant, warehouse-keeper’s 
certificate, wharfinger’s certificate or warrant or order for deliver}’, 
or other document showing title to goods.” The same enumeration 
is found in s. 178, except that in this section the expression “docu¬ 
ment of title” is substituted for “document showing title.” Sects. 
108 and 178. though they very possibly extend, at least cover 

(1) 1. L. U. 14 Bomb. 57. 
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the same ground as the provisions of the Indian Act XX. of 1844, I- 

u-hich. with certain modifications not material for the purposes of I9i6 

this appeal, made the provisions of the English Factors Act, 1842, 

applicable to British India. Both the last-mentioned Acts use the Vithai.das 
expression “document of title to goods,” and define it as including 

any bill of lading, dock warrant, warehouse-keeper’s certificate, ciA^tco 

wharfinger’s certificate, warrant or order for the delivery of goods, - 

and any other document used in the ordinary course of business as 

proof of the possession or control of goods or authorizing or pur¬ 
porting to authorize, either by indorsement or by delivery, the 
possessor of the document to transfer or receive the goods thereby 
represented. In their Lordships’ opinion the only possible conclu¬ 
sion is that, whenever any doubt arises as to whether a particular 

document is a ‘'document showing title” or a “document of title” 

to goods for the purposes of the Indian Contract Act, the test is 
whether the document in question is used in the ordinary course of 
business as proof of the possession or control of goods, or autho¬ 
rizing or purporting to authorize, either by indorsement or delivery, 
the possessor of the document to transfer or receive the goods 
thereby represented. In the present case it has been found as a 
fact by both the Courts below, and is not, and indeed cannot, be 
disputed before this Board, that the railway receipts in question 
satisfy this test. It is therefore unnecessary to consider whether, 
apart from evidence as to the ordinary course of busines, the effect 
of ss. 4 and 137 of the Transfer of Property Act (IV. of 1882 as 
amended by II. of 1900) would be conclusive on the point. It is 
clear that, even without the assistance of these sections, the 
receipts in question are documents showing title to goods within 
ss. 102 and 108 and documents of title to goods within s. 178 of 
the Indian Contract Act. 

Returning to s. 102, its effect may be stated as follows: First, so 
far as bills of lading are concerned, it enacts the rule of the common 

law by which a second buyer who obtained an assignment of the 

bill of lading obtained constructive deliveiy of the goods represent¬ 
ed by the bill, so that the vendor’s right of stoppage ceased. Second¬ 
ly, so far as other documents of or showing title to the goods are 
concerned, it makes their assignment to a second buyer have the 

same effect as the assignment of a bill of lading. If, therefore the 

24 
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respuiulents in these appeals had been second buyers and not 
pledgees of the goods represented by the receipts in question, the 
appellants’ right of stoppage would have been displaced. 

Passing now to s. 103, it will be found to provide that where a 
bill of la<ling or other “instrument of title” to any goods is assigned 
I)y the buyer of such goods by way of pledge to secure an advance 
made specihcally upon it in good faith, the seller cannot, except on 
pa^me^t f)r tender to the pledgee of the advance so made, stop the 
goods in transit, if this section had used the expression “docu¬ 
ment showing title” or “document of title” instead of the expres¬ 
sion “instrument of title.” it is, in their Lordships’ opinion, quite 
clear that it would have applied to the receipts in question, and that 
the vendor could not have stopjied the goods in transit without 
payment or tender to the respective respondents of the amounts of 
their aflvances, which were admittedly made in good faith and 
specifically upon the security of the receipts in question. In other 
words, the section would have done, in the case of assignments by 
wa}- of pledge, precisely what had been done in the previous 
section in the case of assignments upon a resale. 

(Ireat stress was naturally laid by the appellants on this differ¬ 
ence of expression. They argued that “instruments of title” were a 
particular species of the genus “documents of title,” and they 
attempted to define the species as consisting of documents which 
conferred title in the same manner and sense as title is conferred 
by a bill of lading. They supported this argument by the following 
considerations: First, they contended that the Indian Contract 
Act was primarily a consolidating Act, and therefore ought, in de¬ 
fault of a clear expression to the contrary, to be read as embodying 
the law as existing when it was passed. Secondly, they urged the 
improbability of the Indian Legislature having taken the lead in a 
legal reform for which this country had to wait until the passing of 
the English I'actors Act of 1877. Their Lordships cannot attach 
any weight to either consideration. The Indian Contract Act re¬ 
cites the expediency of defining and amending certain parts of the 
law relating to contracts. It is therefore an amending as well as a 
consolidating Act, ami beyond the reasonable interpretation of its 
provisions there is no means of determining whether any particular 
section is intended to consolidate or amend the previously existing 
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law. Again, their Lordships do not see any improbability in the 

Indian Legislature having taken the lead in a legal reform. Such 

reform may have been long recognized as desirable without an 
opportunity occurring for its embodiment in a legislative enact¬ 
ment, and It may well be that the opportunity occurred sooner in 

India than in this country, where the calls for legislative action 
are so much more numerous. 

It remains to consider the appellants’ argument so far as it 

IS based on the use of the expression “instrument” instead of 

‘‘document” of title. In the first place it is to be observed that 

title” m both expressions can relate only to the right to receive 

delivery of the goods to which the instrument or document relates. 

It can have nothing to do with ownership. A bill of lading may in 

this sense be an instrument or document conferring title; but if 

so, the same is true of all the other documents contained in the 

genus document of title.” The fact that a document confers title 

in this sense cannot therefore be used as the distinguishing mark 

of a particular species of the genus. The truth is that the only 

point in which a bill of lading differs from other ‘‘documents of 
title is that its assignment, whether upon a resale or by way of 

pledge, operates as a constructive delivery of the goods to which it 
refers. The appellants’ counsel was unable to mention, and their 
Lordships are not aware of, any other document w ith this peculia¬ 
rity. In their Lordships’opinion the suggestion that the words “or 

other instrument of title” were inserted per cautelam in case there 
were any such instrument other than a bill of lading is far-fetched. 

-Moreover, they cannot help thinking that the section, if intended to 

have the effect for which the appellant contends, would have been 
otherwise worded. Further, no reason can be suggested why, if (as 
is clearly the case) the Legislature intended by s. 102 to assimilate 
other documents of title to bills of lading for the pui-pose of deter¬ 
mining the right of stoppage in transit in favour of a bona fide 
purchaser for value, it should not have by s. 103 intended to do the 

same in favour of a bona fide pledgee for value. Under these 
circumstances little importance can be attached to the fact that 
one section employs the word “document” and the other the word 
“instrument,” more especially as the use of the two expressions 
“document showdng title” and “document of title” in the same 
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sense shows that the draftsman was not very careful in his use of 
language. 

Por the foregoing reasons their Lordships are of opinion that 
these appeals fail and should be dismissed with costs, and they 
will humbly advise His Majesty accordingly. 

Solicitors for appellants: Hughes & Sa'dis, 

Solicitors for respondents: T. L. IVUsov S' Co, 
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RAM CHANDRA BHANJ DEO . . . . 

AND 

SECRETARY OF STATE FOR INDIA IN 
COUNCIL AND Others. 


Appellant ; 


Respondents. 


ON APPEAL FROM THE HIGH COURT IN BENGAL. 


J*racticc—fligh Court—Second Af'f'cal—Nexo Issue raised — Paik — 

Seriani of Za}nindar—Chaukidari Lands. 

In a suit by a zamindar for possession of jaghir lands formerly 
held by a paik whom he had dismissed, both the Subordinate Judge 
and the District Judge found upon the issues, that the paik was a 
private servant of the zamindar and not a paik whom by his 
kabuliyat the zamindar had no power to dismiss. On an appeal to 
the High Court it was contended for the first time that the material 
question was whether the lands were chaukidari chakaran lands 
and excluded from the assessment:— 

Held, that the High Court was not entitled to set aside the 
decree for possession and remand the appeal for the determination 
of the question so raised. 


Appeal from a judgment and decree of the High Court 
(April 27, 1910) setting aside a decree of the District Judge of 
Midnapur which affirmed a decree of the Subordinate Judge. 

Under circumstances which appear from the judgment of their 
Lordships, the appellant, as zamindar of pargana Nayabasan, ins¬ 
tituted a suit against the sons of one Suba Naek, deceased, and the 
Secretary of State for India in Council (the present respondents),. 

* Present : Lord Atkinson, Lord Parker ok Waddington. Sir 
John Edge, and Mr. Ameer All 
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claiming possession of certain jaghir lands within the zamindari I- C. 

which had been held by Suba Naek. By his plaint he alleged that 1916 

there had been trom time immemorial two classes of paiks holding 
sei-vice lands within the zamindari; the first class consisted of _^handra 
G overnment paiks, commonly called chaukidars, digars and 
sardars. and the second class of private paiks, commonly called ^ofs™ 
dal paiks, dal sardars, dal beharas, and bhullokes; that Suba Naek 
belonged to the second class and had been dismissed by him. He 
admitted that the provisions of the kabuliyat under which he held 
and of Reg-ulation XX. of 1817, s. 21, applied to the first class. 

He claimed possession and a declaration that he was entitled to 
appoint and dismiss the second class of holders of service lands. 

Previously to the suit being instituted Suba Naek had obtained 
an order of the local magistrate reinstating him in his office and 
possession of the land, and Suba Naek’s sons continued in posses¬ 
sion under that order without performing any services. 

The respondents, the sons of Suba Naek, by their written state¬ 
ment admitted that they and their father were dal paik.s, but 
claimed that they had done nothing for which they could be dis¬ 
missed. At the trial they unsuccessfully sought to withdraw this 
defence. The Secretary of State by his written statement relied 
on the kabuliyat and alleged that all paiks and sardars on the 
estate were within its provisions, and that in any case Suba Naek 
was a Government paik. 

Issues were framed, of which the following alone are material 
(4.) Has the plaintiff any right to the land in suit.? Is he entitled 
to its possession? (5.) Whether there are in estate Nayabasan two 
classes of paiks as stated in the plaint? If so, is Government bound 
to recognize the division? (6.) Are defendants 1 and 2 dal paiks? 

Are they mere servants of the estate? (7.) Can the plaintiff 
question an order of the magistrate regarding a paik of the 
estate? Is the order ultra vires? 

The Subordinate Judge, upon the evidence, determined all the 
above issues in the plaintiff’s favour and made a decree as prayed. 

The Secretary of State appealed to the District Judge, who 
delivered judgment on July 10, 1907, dismissing the appeal. After 
considering the documentary evidence in detail he stated that the 
oral evidence had been fully dealt with by the Subordinate Judge. 
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and he found: (1.) that for many years no service holders but 
chaukidars and dinars had done any police duties beyond those 
incumbent upon all zamindars and their servants; (2.) that from 
1810 and onwards there had been a distinction between chaukidars 
and digars, who came within the provisions of the kabuUyat, and 
the second class of paiks, known as dal paiks, dal sardars, dal 
beharas, and bhullokes. who did not: and (3.) that Suba Naek was 
one of the latter class. 

The Secretary of State appealed to the High Court, raising, 
for the first time in the case, the contention that the material 
question was whether the lands in suit were dealt with at the 
1801 settlement as ordinary lands of the estate, or as jaghir lands 
reserved for remunerating paiks for their services, and that this 

question had not been dealt with. 

The High Court (Brett and Sharfuddin JJ.) held that the ques¬ 
tions which the lower Courts should have decided were whether 
the lands held by Suba Naek were lands excepted from revenue 
because appropriated for the maintenance of the police, and whe¬ 
ther. if so, the plaintiff could resume Them or dismiss Suba Naek, 
even if he was only employed in zamindari duties. The learned 
judges referred to the findings of the District Judge above stated, 
and remarked that findings (1.) and (2.) did not touch the ques¬ 
tion whether Suba Naek s lands were covered by the kabuliyat. 
and that finding (3.) was not in law a sufficient finding of fact, as 
he did not refer to the evidence upon which it was based. The 
appeal was accordingly remanded for retrial after the determina¬ 
tion of the questions above referred to. 

1916. May 25. Dc Gruytlicr, K.C,, and E. Z>. Raihes, for the 
aijpellant. Roth the Subordinate Judge and the District Judge 
found that Suba Naek was a private servant of the zamindar. 
There was therefore no right of appeal to the High Court under the 
Civil Procedure Code, 1882, s. 584: Durpa Choudhraiu v. fouKihir 
S'high.(l) In any case the High Court was wrong in setting aside 
the decree. The contention that the lands were cahukidari chakaran 
lands was not raised by the issues, nor in either of the lower Courts. 
Upon that contention, moreover, the onus was upon the Govem- 


(1) (1890) L.R. 17 Ind. Ap. 122. 
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merit to show that the lands were excluded from the 1801 settle¬ 


ment as chaukidarl chakaran lands: Secretary of State for Indio 1916 


V. Kirtibas Bhupati Mahapatro.{\) There was no evidence upon 
which it could be so held. [Tiengal Regulations I. of 1793,XIII. of 
1805, and XX. of 1817 were also referred to.] 

Sir Eric Rkhards, K.C.. and Dimnc, for the first respondent. 
The test which should have been applied was as to the tenure of 
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the land at the decennial settlement of 1801, not the nature of the 


services rendered by the paik: Joykishen Mookerjee v. Collector 
of East Biirdzva7i.(2) It was within the discretion of the High 
Court to remand the appeal for the proper test to be applied. Fur¬ 
ther, the construction of the kabuliyat was a question of law: 
Eoteh C/iaW v. Kishen Kimwar.^Z) The pleadings covered the 
question raised by 'ihe High Court, since the appellant claimed 
possession and that the lands were zamindari lands to which the 
kabuliyat did not apply. 


De Gruytlicrf K.C,, replied. 

June 22, The judgment of their Lordships was delivered by 

Lord Parker of Waddington. This was an action in which 
the appellant, as plaintiff, sought to recover possession from the 
first and second defendants of a jaghir containing about twenty- 
six bighas of land situate within the territorial limits of the par- 
gana Nayabasan in she district of Midnapur, of which the appel¬ 
lant was the proprietor. The Secretar}- of State, who alone has 
appeared as a respondent in this appeal, and is hereafter referred 
to as the respondent, was added as a third defendant because the 
Government of India disputed the right which the appellant was 
asserting in ihe action. The appellant's case was that in 1898 one 

Suba Naek was in his personal service and held the jaghir on ser¬ 
vice tenure determinable when his employment ceased; that he had 
duly determined the employment of Suba Naek and given him 
notice to quit his jaghir; that Suba Naek had refused to deliver up 
possession of the jaghir, and had obtained from the magistrate an 
order which precluded the appellant from obtaining possession 
thereof without civil suit; that Suba Naek had since died, and that 

(1) (1915) L.R. 42 Ind. Ap. 30. (2) (1864) 10 Moo. Ind. Ap 16 

(3) (1912) L.R. 39 Ind. Ap. 247. 
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the first and second defendants wrongfully claimed to retain 
possession as his heirs. 

The pargana Nayabasan was settled in 1801 with Rani Sumitra 
khan^^deo (the appellant's predecessor in title), who in January of 

.SECRETARY ^ executed a kabuliyat in favour of the Government. 

OF State Under this kabuliyat the proprietor of the pargana was bound to 
FOR INDIA, niaihtain and keep the same “sardars and paiks” who had all along 

existed in the pargana and to carry out whatever order might be 
passed by the magistrate on the paiks. He was also precluded from 
dismissing the sardars or paiks, and bound to depute the paiks to 
watch and take care of the boundaries of the pargana, and see 
that no theft or dacoity and no riot occurred anywhere. 

The appellant has throughout contended that the sardars and 

4 paiks referred to in this kabuliyat are sardars and paiks employed 

on police duty, and that the document has no reference to paiks 
who hold on tenure services personal to himself, and having no 
connection with the local police. This contention has been upheld, 
and in their Lordships’ opinion rightly upheld, by all the Courts 
below. On the other hand, it had been throughout contended by 
the respondent that the provisions of the kabuliyat preclude the 
appellant not only from dismissing paiks whose tenure services 
include the performance of police duties, but from resuming the 
jaghir lands, even though he might provide for their remunera¬ 
tion in some other way. The appellant having accepted this conten¬ 
tion. their Lordships will assume, as was assumed in all the Courts 
below, that it is correct. 

On reference to the written statement of the respondent by way 
of defence to the action it will be found that, so far as material for 
the purposes of the present appeal, he relied entirely on the pro¬ 
visions of the kabuliyat. In order to succeed he had therefore to 
prove that Suba Naek held by service tenure involving the perfor¬ 
mance of police duties. Curiously enough, the first two defendan's 
put in a statement, by way of defence, repudiating this. Their case 
was that they were in possession by hereditary right on a service 
tenure which did not involve ihe performance of any police dutv, 
but that the appellant had no right to dismiss them if they were 
ready and willing, as they in fact were, to perform their proper 
services. They subsequently applied for leave to withdraw this 
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statement and substitute another. This application was refused, 
but they appear to have given evidence at the trial in support of 
the respondent’s case. 

The Subordinate Judge found first that there had always been 
two classes of paiks within the pargana. (1.) paiks who hold their 
jaghirs in consideration of the performance of police duties, and 
(2.) paiks whose tenure services were personal to the zamindar. 
He also found that Suba Naek belonged to the latter class. On 
these findings of fact he held, and in their Lordships’ opinion 
rightly held, that the defence of the respondent failed, and gave 
judgment in favour of the appellant. 

The first and second defendants were content with this decision, 
but the respondent appealed to the District Judge, who came to 
the same conclusions both of fact and law as had been come to by 
the Subordinate Judge, and dismissed the appeal with costs. 

The respondent thereupon presented an appeal to the High 
Court. By s. 504 of the Civil Procedure Code, 1882, then in force, 
the High Court as second Court of Appeal was bound by the find¬ 
ings of fact of the District Judge. In their Lordships’ opinion the 
High Court was not at liberty to disregard the finding that Suba 
Naek belonged to the class of paiks having no police duties, on the 
ground that the District Judge gave no reasons for coming to this 
finding. The reasons of the District Judge are clear. He had con¬ 
sidered the evidence and saw no reason for differing from the 
eonclusions at which the Subordinate Judge had arrived. The 
High Court therefore could only allow’ the appeal on grounds of 
law, and as they agreed with the Court below on the construction of 
the kabuliyat, it is not obvious what other questions of law arose. 
The respondent, however, urged upon the High Court that the 
Courts below had entirely misconceived the issue they had to ti*y. 

This issue was, he contended, whether the lands comprised in the 
jaghir in question were chaukidari chakaran lands, that is, lands 
which at or before the settlement had been appropriated or assign¬ 
ed for the maintenance of the police force and by reason of such 
appropriation excluded from the zamindari assessment. It- is in 
their Lordships’ opinion quite clear that no such issue was raised 
by the pleadings. Had this been the issue raised by-the pleadings the 
.question whether Suba Naek was a paik w’ith police duties would 
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J- c. have been of little importance if not quite immaterial. The 

1916 appellant would be precluded by Regulations 1. of 1793 and XIIT. 

of 1805 from utilizing chaukidari chakaran lands for remunerat- 

Bhanj DEO persons who were his personal servants and performed no 
7 >. police duties, but. as appears from the case of Secretary of State 
OF State India v- Kirfibas Bhupati Mahapafrai 1), the onus of proving 
FO R IND IA, that the lands in question were so appropriated or assigned would 

lie on the respondent. The kabuliyat contains no reference what¬ 
ever to any such lands. 

It was admitted before their Lordships that this contention 
was put forward for the first time before the High Court. Such 
admission could hardly be avoided. The real question upon the 
pleadings was whether the appellant could rightly terminate Suba 
Naek's tenancy. The new issue suggested raises the question not 
whether Suba Naek's tenancy could be determined, but whether it 
ought not to be <Ietermined and the jaghir utilized for maintaining 
some police officer appointed by the Government. Nevertheless, 
the High Court held that this was the real issue, and. as it had not 
been tried, discharged the order of the District Judge and remit¬ 
ted the action for rehearing. It not only did this, but it ordered 
all the costs already incurred to abide the result of the rehearing. 
In other words, if the appellant failed on a new case set up for 

the first time on the second appeal, he would have to pay the whole 

costs of the issues on which he had succeeded in the two Courts 
below. 

In their Lordships’ opinion, even if it be competent to the High 
Court to remit a case for rehearing on an issue not raised in the 
pleadings or even suggested in the Courts below, this ought only 
to be done in exceptional cases for good cause shown and on pay¬ 
ment of all costs thrown away. In the present case the respondent 
showed no ground whatever for the indulgence he claimed. He 

did not suggest that he had been in any way taken by surprise or 
had discovered fresh facts of which he was unaware when the case 
was before the lower Courts. The possibility of the lands in ques¬ 
tion being chaukidari chakaran lands, which could not, according 
to the Regulations,be resumed, must have been present to the minds 
of his advisers when his statement by way of defence was filed. 


(1) L.K, 42 Ind. Ap. 30, 
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It had been suggested by the magistrate whose order neces¬ 
sitated the action. The action of the respondent’s advisers in not 
raising the point must have been deliberate. With knowledge of 

it. he elected to fight the action on the question whether SubaNaek 

could rightfully be dispossessed of his jaghir rather than on the 
question whether he ought not to be dispossessed and the jaghir 
utilized for police purposes. The record contains little or no evi¬ 
dence pointing to there being any cbaukidari chakaran lands which 
could not be resumed within the pargana. On the contrary, the 
rubokari in Persian, tlie genuineness of which was accepted by 
the District Judge, points the other way. The respondent does 
not suggest that he has any further evidence. 

Their Lordships are therefore of opinion that this appeal should 
be allowed with costs here and below, and that the order of the 
District Judge should be restored, and they will humbly advise 
His Majesty accordingly. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitor for respondent: Solicitor, India Office. 


CHANDRIKA BAKHSH SINGH .... Appellant; 

AND 

INDAR BIKRAM SINGH. Respondent. 

• 

ON APPEAL FROM THE COURT OF THE JUDICIAL 

COMMISSIONER OF OUDH. 

appeal—Declaration of Title—Appeal by Defendant zvifhout Title or 

Possession—Improper Reversal of Decree. 

A decree obtained by a plaintiff against three defendants declaring 
the plaintiff's title to immovable property, of which he is in posses¬ 
sion, cannot be reversed upon an appeal by one of the defendants 
who admits that he has no title to the property. 


Appeal from a judgment and decree of the Court of the Judi¬ 
cial Commissioner (May 25, 1911) reversing a decree of the Sub¬ 
ordinate Judge of Barabanki (January 3, 1910). 

* Present: Lord Atkinson, Lord Parker of Waddington, Sir John 
Edge, and Mr. Ameer Ali. 
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The suit was instituted by the appellant against the respon¬ 
dent and two other defendants for a declaration of his title to an 
Oudh taluqa of which he was in possession. 

The facts are fully stated in the judgment of their Lordships. 

1916. May 25, 26. De Gruyther, K.C., and O’Gorman, for the 
appellant. 

Dunne and Dube, for the respondent. 

[J^arindar Bahadur Singix v. Achal Ram (1), Raja Modint 
Sudan Singh v. Rooke{2), and the Oudh Estates Act (I. of 1869), 
s. 22. were referred to.] 


June 22. The judgment of their Lordships was delivered by 

Sir JohxV Edge. This is an appeal from a decree, dated May 
25, 1911, of the Court of the Judicial Commissioner of Oudh, 
which reversed a decree dated Janoiary 3, 1910, of the Subordinate 
Judge of Barabanki and dismissed the suit with costs. 

The facts necessary for the decision of this appeal may be briefly 
stated. The dispute relates to the appellant’s title to an Oudh 
taluqa, known as Mahgawan, which was an impartible estate. The 
parties are Hindus, subject to the law of the Mitakshara. On 
December 13, 1904, Babuain Maharaj Rani, who held Mahgawan 
for a Hindu widow’s interest, made, by a deed of gift, an absolute 
transfer of Mahgawan to the appellant, and he obtained posses¬ 
sion. To that transfer Mahabir Singh and his younger brother, 
Bechu Singh, were consenting parties. At the time of the transfer 
Mahabir Singh was the heir to Mahgawan expectant on the death 
of Babuain Maharaj Rani, and the appellant is his only son. Upon 
the transfer to him the appellant applied to the Revenue authorities 
for mutation of names in his favour. On January 9, 1905. the res¬ 
pondent, who was not a member of the family which had held 
Mahgawan, filed objections to mutation of names being made in 

the appellant’s favour, alleging that Babuain Maharaj Rani had 
no power to transfer the estate, and claiming title to 
it in himself under an alleged will of 1866 of Babu 
Pirthipal Singh, who had been the husband of Babuain 
Maharaj Rani. In consequence of the respondent’s objec¬ 
tions the Revenue authorities on appeal rejected the appellant’s 

(1) (1893) L.R. 20 Ind. Ap. 77. (2) (1897) L.R. 24 Ind. Ap. 164. 
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application for mutation of names, and the appellant, in order 
to clear his title and obtain mutation of names, was compelled to 
bring this suit. He brought this suit on December 11, 1908, 
in the Court of the Subordinate Judge of Barabanki for a decla¬ 
ration of his title as proprietor of Mahgawan. 

To the suit the respondent and Babuain Maharaj Rani, Maha- 
bir Singh, and Bechu Singh were made defendants. By their 
written statements Babuain Maharaj Rani, Mahabir Singh, and 
Becbu Singh admitted the appellan ’s title, and Mahabir Singh 
and Bechu Singh expressly alleged that it was with their consent 
that Babuain Maharaj Rani had executed the deed of gift of 
December 13, 1904, and that they had on November 9, 1908, exe¬ 
cuted deeds of relinquishment in favour of the appellant, who was 
in proprietary possession of the taluqa. 


J.C. 


1916 


Chandrika 

Bakhsh 

Singh 

V. 

INDAR 

Bikram 

Singh. 


The respondent in his written statement denied the appellant's 
title; did not admit that Babuain Maharaj Rani had executed the 
deed of gift of 1904; denied that she had any power to transfer 
the estate to the appellant; did not admit that the appellant was in 
proprietary possession; alleged that Mahabir Singh and Bechu 
Singh were not legitimate; alleged that the nearest reversioners 
were persons whom he described as Girdhara Singh and Kalka 
Singh; and asserted title in himself through the alleged will of 
1866 of Babu Pirthipal Singh. 

The Subordinate Judge of Barabanki found that Babuain Maharaj 
Rani had executed the deed of gift of 1904 in favour of the appellant 
with the consent of Mahabir Singh and Bechu Singh, who were, he 

found, legitimate; that the taluqa passed under that deed of gift to 

the appellant; that the appellant was then and had been since the 
date of the deed of gift in proprietaiy- possession of the taluqa; that 
Girdhara Singh and Kalka Singh were fictitious persons ; and that 
Babu Pirthipal Singh had not made the alleged will of 1866; and 
gave to the appellant a declaration that he was the absolute pro¬ 
prietor of the properties detailed in the plaint and would continue 
to be such proprietor after the death of Babuain Maharaj Rani. 

From that decree the respondent on March 31, 1910, appealed 
to the Court of the Judicial Commissioner of Oudh, making the 
appellant and Babuain Maharaj Rani respondents to his appeal. 
In June, 1910, Babuain Alaharaj Rani died. On February9,1911, 
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J. C. Mahahir Singh and F>echu Singh respectively filed petitions and 
1916 affidavits in the appeal in the Court of the Judicial Commissioner, 
in which they asserted that the deed of gift of December 13, 1904 
bTkhsh had been executed by Babuain Maharaj Rani by their advice and 

with their consent, that the deed was valid, and that Babu Chan- 
INDAR Bakhsh Singh had been put in proprietary possession of the 

Singh. taluqa at the time of the execution of the deed, and they prayed to 

be added as respondents to the appeal. On March 24,1911, Maha- 
bir Singh and Bechu Singh were by order of the Court of the 
ludicial Commissioner added as respondents to that appeal. 

When the appeal came on for hearing in the Court of the Judi¬ 
cial Commissioner, Rajaindar Bikram Singh, through his counsel. 

informed the Court that he did not contest the decision of the Sub¬ 
ordinate Judge as to the alleged will of 1866, or as to the non¬ 
existence of the alleged reversioners Girdhara Singh and Kalka 
Singh, or as to the execution of the deed of gift of December 13, 

1904, and his counsel confined his contention in opposition to the 

decree of the Subordinate Judge to an argument that the deed of 
gift did not represent any genuine transaction, and that Babuain 
Maharaj Rani had remained in possession and had no power to 
confer any valid title upon Babu Chandrika Bakhsh Singh. 

The suit was not a suit for the ejectment of a defendant who was 
in possession, in which the plaintiff would have to prove a better 
title in himself to the possession of the property than the title of the 
defendant. On the contrary, it is a suit for a declaration of title by 
a plaintiff who was and is in possession. The Subordinate Judge 
had found that Raja Indar Bikram Singh had no title, and when the 
correctness of that finding was not disputed in the Court of the 
Judicial Commissioner of Oudh, it should have been apparent to the 
judges of that Court who were hearing the appeal that, as Raja 
Indar Bikram Singh had failed to prove that he was, even remotely, 
concerned in the title to Mahgawan and in the right to the pro¬ 
prietary possession of that taluqa, he had no title to protect and no 
interest which could give him a right to contest the declaration of 

title which Babu Chandrika Baksh Singh had obtained, and that 
the appeal to that Court should be dismissed. Raja Indar Bikram 
Singh was a mere impertinent intervener in another person’s affair. 
The judges who heard the appeal, however, instead of dismissing it, 



VOL. XLIIL] 


INDIAN APPEALS. 


183 


went into a long and, under the circumstances, a purely academic 
discussion as to the powers of a Hindu widow to dispose of proper¬ 
ly, and finally allowed the appeal and dismissed the suit with costs. 

Their Lordships, at the conclusion of the argument, humbly 
advised His Majesty that this appeal should be allowed; that the 
decree of the Court of the Judicial Commissioner of Oudh should 
be set aside with costs; and the decree of the Subordinate Judge 
of Barabanki restored. The respondent was ordered to pay the 
costs of the appeal. 

Solicitors for appellant: T. L. Wilson & Co, 

Solicitors for respondent; Barrow, Rogers & NevilL 


FATEH CHAND . Appellant ; 

AND 

RUP CHAND . Respondent. 

OX .■Al’PEAL FROM THE HIGH COURT AT ALLAHABAD. 

Hindu Will — Construction — ‘^Malik-o-qabis”—Full Ownership 

s 

The will of a Hindu testator contained a bequest of the “entire 
estate" to the appellant “subject to the following conditions.” 
Condition 4 provided: ‘T have bequeathed Mauza Khudda to 
Nlusammat Oomij , . . ., after my death she shall be owner in 
possession (malik-o-qabiz) of the entire property in Mauza Khudda 
aforesaid”:— 

Held, that condition 4 conferred on the devisee therein named full 
ownership of the mauza. 


Consolidated Appeals from judgments and decrees of the High 

Court (February 5, 1913) vailing a decree of t-he Subordinate 
Judge of Saharanpur (March 11, 1911). 

The respondent instituted a suit against the appellant for 
possession of Mauza Khudda. The village had been conveyed to the 
respondent by Musammat Gomi. The sole question in the appeal 

*P resent: Lord Shaw of Dunfermline, Lord Parmoor, and 
ilR. Ameer All 
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was whether, under the will of one Musammat Gomti Kunwar, 
Musammat Gonii took an absolute estate or only a life interest in 

thf mauza. 

The terms of the will, so far as material, were as follows ;“Under 
Kup CHAND. ill Qf niy husband T am '.he sole owner in possession (malik-o- 

(labiz) of his entire estate and possess all proprietary powers. . . . 

I bequeath the entire estate of my husband to Fateh Chand who is 
related to me as the son of my jeth( husband’s elder brother)subject 
to the following conditions:-(1.) So long as I live, 1 shall con¬ 
tinue to be the owner in possession of the entire estate, the subject 
of the will, and possess all the powers, such as making 
sales, mortgages, gifts. &c. (2.) After my death the said person 

(the legatee) shall become owner in possession of the entire estate 
of my husband and he. too. shall possess all powers ot alienation 

like myself. . . • (4.) I have bequeathed Mauza Khudda. with all 

the property, to Musammat Gomi, the daughter of my priest 
( prohit), whose marriage was celebrated by my fathm'-in-law and 
whom T have brought up as my own daughter. Atter my deal i 
she shall be the owner in possession of the entire piopertN in 

Mauzu KhucUUi aforesaid. 


The Subordinate Judge held that the will conferred only a life 

interest upon Musammat Gomi. 

noth parties appealed to the High Court. The learned judges 
(Sir 11. Richards C.J. and Sir P. C. Ranerji J.) held that the 

devisee took an absolute estate in the mauza. 

1916. June 22<. Dc Ortiylhcr, K.C., and Parikli, for the appellant. 

Only a life interest was intended to be given to Musammat Gomi. 

The testator when describing her own interest and that confened 

on the appellant used different language from that employed in 

condition 4. The devisee being a female, the presumpUon is that 

only a life interest was intended. The word “nialik does not 

necessarily show an intention to give an absolute estate. [Lalit 

Mohuu Shigit Roy v. Chukkun Lai Roy(l), Musammat Sufaj- 

maiii V. Rabi Natk Ojlia{2), and Pitiichoo Money Dossec v. Trey- 

litclw Mohmcy{2>) were referred to.] 


(1) (1897) L.R. 24 Tml. Ap. 76. (2) (1907) L.R. 35 Ind. Ap. 17 

(3) (1884) I.L.R. 10 Calc. 342. 
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Sir IV. Garth and Dube, for the respondent, were not called 
upon. 





The judgment of their Lordships was delivered by 

Lord Shaw of Dunfermline. In these consolidated appeals 
it has been admitted in the argument submitted to the Board by 
the counsel for the appellant that substantially only one question 
falls now to be determined. That question has reference to the 
construction of a will dated September 18, 1901, of one Musammat 
Gomti Kunwar. In that document there is a description of the title 
of the testatrix given in the following words: ‘T am the sole 
owner in possession of his” (her husband’s) “entire estate and 
possess all the proprietary powers.” Their Lordships note that 
throughout this will the term thus translated “sole owner in 
possession” or "owner in possession” is “malik-o-qabiz. ” 

Having thus described the property she proceeds to bequeath 
"the entire estate of my husband to Fateh Chand.” There is, 
however, appended to this bequest of the entire estate the subjection 
of the whole of the estate “to the following conditions,” and a 
covenant in writing by herself that she would abide by those 
conditions. One of those conditions is in the following terms:—. 
“ (4.) I have bequeathed Mauza Khudda, with all the property, to 
Musammat Gomi, the daughter of my priest (prohit), whose mar¬ 
riage was celebrated by my father-in-law, and whom I have brought 
up as my own daughter. After my death she shall be the owner 
in possession of the entire property in Mauza Khudda aforesaid.” 

Their Lordships hold that there can be but little doubt that under 
the first sentence of condition 4 there would have been a com¬ 
petent bequest of Khudda, the village, with the totality of rights 
falling under the designation “jumla-i-hakiat.” 

Under the second part of condition 4, which says that the village 
is to be owned in possession, their Lordships cannot hold that there 
has beenanyabatementof the force of the words emploj^ed. Those 
words are “malik-o-qabiz.’* Translated “owner in possession” 
they truly are “owner and possessor of.” There can, according 
to their Lordships’ view of this will, if condition 4 were alone under 
construction, be therefore no doubt, under either branch of it, 
that that village now belongs under this will to Musammat Gomi. 

26 
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J- The argument presented to the Hoard, however, was that while 

1916 that same form of expression was used in earlier portions of the 

there were appended to it certain conditions or elaborations ot 

CHAND vvhich a sample mav be given from condition 1. “I shall continue, 

Kup CHAND. says that portion of the will, “to be the owner in possession of the 

- entire estate the subject of the will.” and then there are added 

these words : “and possess all the powers such as (those of) making 
sales, mortgages, gifts,” &c. In their Lordships’ opinion these 
expressions do not abate from the completeness of the ownership 
and possession, nor do they fortify it in an) \\a) whatever. 
Accordingly condition 4, omitting the words which are thus sur¬ 
plusage, has to be given effect to, and it must be given effect to in 

the full sense recognized by law. 

Their Lordships are of opinion that w ith regard to that sense 
there is now in the Indian law no doubt whatever. The judgment 
of Lord Collins in MusanunaU Surajmani v. Rabi Nath 0//i«(l) 
attaches to the word “malik-o-qabiz” unquestionably a significa¬ 
tion of a full ownership in property. Such an ownership in pro¬ 
perty. in their Lordships’ view, was thus conveyed in this village 

to Musammat Gomi, and their Lordships will only conclude these 
observations by saying that in their view there is no repugnancy 
in such a construction. It is perfectly true that the entire estate 
was conveyed in the first place to Fateh Chand, but it was subject 
to conditions. On a perusal of those conditions. No. 4 occurs to 
the effect that as an exception from the conveyance of the entire 
estate this village is conveyed. This is not a repugiiancy in the 
proper sense of the term, and, taking the clauses of the will to¬ 
gether, it simply means that Fateh Chand takes the entire estate 
with the exception of this village, while it, in proper conveyancing 
terms, is disposed of in favour of Musammat Gomi. 

Their Lordships are accordingly of opinion that there is no 
ground for the argument which would upset the judgment of the 
learned judges of the High Court. Their Lordships agree with that 
judgment, and they also agree with the observations made as to 

the judgment of the Subordinate Judge, who, with much care, had 

arrived at a different conclusion. The views of the High Court are 
shared by this Board, and accordingly they will Inimbly advise 

(1) L.R. 35 Ind. Ap. 17. 
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His Majesty that these appeals be dismissed with costs, including J- 

the costs of the petition for special leave to appeal. j 9 j 5 

Solicitors for appellant: 7'. L. Wilson & Co. Chand 

Solicitors for respondent: Barrow, Rogers & Ncvill. ?• 


Rup Chand. 


RADHA KUNWAR . . . . 

AND 

REOTT SINGH . . . . , 


Appellant ; 
Respondent. 


ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 


J- c.* 

1916 

Jurif 26 . 


Practice—Appeal to Privy Council — Value — Subject-matter—Code of 

Civil Procedure (V. of 1908), .f. 110. 


Under the Code of Civil Procedure, 1908, s. 110, an appeal lies 
to His Majesty in Council where “the amount or value of the subject- 
matter in dispute” in the appeal is Rs. 10,000 or upwards. From a 
mortgage decree made by the High Court a defendant, who was not 
a party to the mortgage, appealed to the Privy Council;'the only 
claim open to the appellant was that she was entitled to a two- 
biswas share in the mortgaged property:— 

Held, that the subject-matter of the appeal was the share claimed 
by the appellant, and that the High Court wrongly certified the 
appeal upon the basis that the subject-matter was the amount of 
the decree. 

Appeal from a judgment and decree of the High Court (March 
12, 1912) modifying a decree of the Subordinate Judge of Aligarh. 

The facts material to the decision appear from the judgment of 
their Lordships. 

1916. June 26. De Gruyther, K.C., and Duhe, for the respon¬ 
dent. There is a preliminary objection to the hearing of the 
appeal. Upon the findings of the Courts in India the only claim 
open to the appellant is to a two-biswas share in the property. The 
subject-matter of the appeal is that share. The High Court in 
granting a certificate erroneously treated the subject-matter as 

^Present: Lord Buckmaster L.C., Lord Atkinson, and Sir John 
Edge. 
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being the anK.unt of the mortgage. The subject-matter was less 
tlian Rs. 10,000. and there was no right to appeal under s. o 

the 1908 Code. It is conceded that there was a misjoinder of clauses 

of action under the Civil Procedure Code, 1882, s^ 85. but no 
objection on that ground was taken at the trial. Under s. 578 of 
the 1882 Code and s. 99 of the 1908 Code the objection cannot be 

taken at any later stage. 

5,V VV. Garth, for the appellant. The effect of the decree was to 

add the share claimed by the appellant to the mortgaged property 
and to subject it to a charge for the whole amount of the mort¬ 
gage debt. The subject-matter of the appeal was consequently the 
amount of the mortgage decree. The High Court has certified 
that the subject-matter of the appeal is over Rs. 10,000, and there 
is no evidence as to the value of the share in the property claimed 

l)y the appellant. 

The judgment of their Lordships was delivered by 

Lord 1 if. km aster 1..C. It is always to be regretted when an 
appeal is disposed of on a preliminary' point and the parties are 
compelled, after having incurred considerable expense, to leave 
this Board without a determination of the real merits of their 
dispute. But in this case their Lordships feel that they have no 
choice in the matter, and that they are bound to advise His 
Majesty that the preliminary point raised must prevail. 

The facts of this case are these: In 1884 a mortgage was exe¬ 
cuted of certain property for a sum of Rs. 2,000, with interest at 
12 per cent. On November 30. 1909, the persons who were en¬ 
titled to the benefit of that mortgage took proceedings in order to 
have it enforced. They claimed that the amount due upon the 
mortgage uas Rs. 38,494, and they asked for an order for pay¬ 
ment of that sum against the defendants and a sale of the property. 
They made as parties to that suit, not merely the people who 
claimed under the mortgagors, but also certain people who had set 
up adverse claims to the mortgaged property, aimong whom the 
appellant was one. Their Lordships think that this joinder of 
these parties was irregular, and that it could only tend to confusion. 
What followed was this: The present appellant, who claimed 

through a person named Hukum Singh, said that she was entiUed 
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to four biswas of the property. That dispute was entirely indepen¬ 
dent of the mortgage transaction of 1884. Whatever the amount 
of that mortgage might be, in no circumstances could the appellant 
have been made responsible for it. If it had been held that her 

claim was good the mortgagor would have completely failed, so far 

as her share of the estate was concerned ; if it had been held that 

her claim was bad she could have had no right whatever to redeem 

the mortgage. The cause, however, proceeded without any objec¬ 
tion being taken, and on June 8, 1909, a decree was made by the 
Subordinate Judge, in which he declared that the appellant was 

entitled to one half of the four biswas which had been set up as her 
original claim. From that decree an appeal was taken to the High 

Court, and on November 14, 1910, the High Court decided that the 
appellant had no title at all. The result was that as to one half 
there were concurrent findings both of the Subordinate Judge and 
of the High Court that the appellani had no claim, and as to one 
half there were differing judgments. The appellant accordingly 
sought to obtain leave to appeal to His Majesty in Council from the 
judgment of the High Court, and for that purpose it was essential 
that she should satisfy the condition of s. 110 of the Civil Procedure 
Code, 1908. That section provides that an appeal can only be 
allowed in certain cases where the amount or value of the subject- 
matter of the suit in the Court of first instance was Rs. 10,000 or 
upwards, “and the amount or value of the subject-matter in 
dispute on appeal to His Majesty in Council must be the same 
sum or upwards. 

Upon the appellant's application for a certificate that the value 
of the subject-matter exceeded Rs. 10,000 there appears to have 
been argument before the High Court, and a certificate has been 
given in her favour. But it is objected that that certificate, on 
the face of it, proceeds upon a wrong principle, and that this 
Board ought not to regard it as conclusive of the appellant's right 
to appeal. 

Their Lordships think that the respondent’s contention in this 
respect is correct. The certificate is prefaced by an order in which 
the High Court state what the reasons were that led them to the 

conclusion that the subject-matter was above the prescribed limit 

and it is quite plain, on an examination of that order, that they were 
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deciding as between two rival contentions. The one that was put 
forward on behalf of the respondent w'as that in point of fact the 
appeal related only to the value of the two biswas, while the appel¬ 
lant asserted that it related to the \vhole subject-matter of the suit, 
which was Rs. 38,000. This latter argument was enforced by 
suggesting that if the appellant’s case failed the mortgage would 
operate over the whole of the property, and there would be a right 
left in the mortgagee to sell and dispose of this piece of the estate 
for the total value of the mortgage debt; that as the mortgage debt 
affected equally every part of the property subject to the original 
mortgage, it affected the whole of those two biswas. and the 
subject-matter of the dispute therefore was Rs. 38,000. This 
contention prevailed before the High Court, and they state in 
terms that the decree which was the subject of appeal had imposed 
on the properly a liability of Rs. 38,000, and that, in consequence, 
the value of the subject-matter of the appeal exceeded the neces¬ 
sary prescribed sum. 

Their Lordships think that this was an entire mistake. As 
between the respondent, who w^as seeking to enforce his mort¬ 
gage, and the appellant the subject-matter of the suit was not 
Rs. 38,000, The subject-matter of the dispute was simply the 
value of the property which the appellant claimed, and it w'as quite 
immaterial for that purpose w^hat the value of the mortgage might 
be. As has already been pointed out, the appellant could under no 
circumstances have bee;;i made responsible for the amount of the 
mortgage, nor could its extent in any way whatever have in the 
least degree varied her rights. In truth the confusion has arisen 
because the cause of action against the appellant, that is to say, 
the right to obtain a declaration of title against her adverse claims, 
lias been joined with another which was quite distinct, the enforce¬ 
ment of rights under a mortgage. 

Their Lordships think that the subject-matter of this appeal 
is nothing but the two biswas to which the Subordinate Judge 
found that the appellant was entitled. 

Then the appellant’s counsel urges that, in these circumstances, 
as this question of the value has never been detennined by the 
High Court, the matter ought to go down for the purpose of seeing 
whether those two biswas would support the value of Rs. 10,000 
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and thus enable an appeal to be maintained. After considering all 
the arguments upon this point, their Lordships think that, out of 

consideration for the parties themselves, no such direction ought to 

be given. Had it been possible, when the original certificate was 
applied for. to have established that the value of those two biswas 
exceeded Rs. 10,000—a perfectly simple and straightfonvard thing 
to do—all this difficulty as between the value of the estate and the 
value of the mortgage would at once have vanished, but it seems 
impossible to read the judgment of the High Court without seeing 

that there were two contentions, and only two, before them Upon 

the one contention the appellant would have failed, and that was 

that the subject-matter of the suit related to the two biswas, and 

on the other contention she would have succeeded, and that was 

that the subject-matter of the suit was affected by the value of the 

mortgage debt. It was the latter contention which the High Court 
wrongly adopted. 

Their Lordships will therefore humbly advise His Majesty that 

this objection must succeed, and that this appeal should be dis- 
missed with costs. 
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Solicitor for appellant: Douglas Grant. 

Solicitors for respondent; Barrow, Rogers & Nevill. 
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SECRETARY OF STATE FOR INDIA IN 
COUNCIL . 

AND 

CHELIKANT RAMA RAO and Others . . 



Appellant ; 


Respondents. 


[AND CONNECTED APPEAL.] 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

UxmitatioM—Islands formed in Territorial ll'aters—Resented Forest 
Onus of Proof—Right to Second Appeal—Madras Forest Act (F. of 
1882)— Indian Limitation Act {XV. of 1877), Sched. II., arts. 144, 
149. 

Islands formed on the bed of the sea within the territorial limits 
of the Indian Empire belong to the Crown. Upon islands so formed 
being declared part of a reserved forest under the Madras Forest 
Act, 1882, persons in possession who claim ownership therein are in 
the position of plaintiffs claiming a declaration of their title; they 
must prove that they, or their predecessors in title, have been in 
adverse possession for sixty years. 

Secretary of State for India v. Vira Rayan (1885) I.L.R. 9 
Madr. 175 explained and distinguished. 

Radha Gohind Roy v. Inglis (1880) 7 Calc. L.R. 364 followed. 

From the decree of a District Judge upon an appeal, under the 
above-mentioned Act, from the decision of the forest settlement 
officer an appeal lies to the High Court under, and subject to the 
provisions of, the Civil Procedure Code. 

Kamarajii v. Secretary of State for India (1888) I. L. R. 11 
.\Iadr. 175 explained and distinguished. 

Rangoon Botatoung Co. v. The Collector, Rangoon (1912) L.R. 
S9 Ind. Ap. 197 explained. 


Consolidated Appeals from a judgment and two decrees of the 
Fligh Court (September 30. 1909) reversing two decisions of the 
District Judge of Godaveri. 

In 1901 the Governor of Madras in Council by notification under 
s. 4 of the Madras Forest Act (Madras Act V. of 1882) constituted 
certain lands a reserved forest; by a proclamation and notices 
under s. 7 persons claiming any rights in the lands were required 
to state the nature of the right claimed and to produce all docu¬ 
ments in support thereof to the forest settlement officer. 

* Present: Lord Shaw of Dunfermline, Lord Sumner, Lord 
Parmoor, Sir John Edge, Mr. Ameer Ali, and Sir Lawrence Jenkins, 
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The zamindar of Mallavaram, represented by the respondents 
in the first appeal, claimed to be owner of three parcels of land 
included in the notified area, and the zamindar of Navadapalli, 
represented by the respondents in the second appeal, claimed as 
owner four other parcels. The forest settlement officer on Oct. 19, 
1903, rejected both claims, and his decisions were affirmed by the 

District Judge upon appeals under s. 10 (ii.) of the Act. 

» 

The facts held to be established by both the forest settlement 
■officer and theDistrictJudge were as follows :The lands were islands 
formed on the bed of the sea at the mouth of the river Godaveri (a 

tidal river), and within the three-mile limit. They had not been 

granted to the zamindars or to their predecessors in title. The date 

of the formation of lands was not determined, but they were spoken 
of in both decisions as having been in 1843 recent formations. In 


1867 both zamindars granted leases of all seven parcels to the same 
lessee; in 1882 a compromise of their rival claims was made, 
and since then each zamindar had been in possession thereunder 
of the parcels to which his claim related. No exclusive possession 
by either zamindar prior to 1882 was proved. 

The District Judge was of opinion that, the title being originally 

m the Crown, the onus was on the claimants to prove adverse 
possession for sixty years, and that they had failed to do so. 
The claimants appealed to the High Court, which, by a pre¬ 
liminary judgment delivered on March 27, 1908, remanded the 
cases to the District Court “to return a finding whether the 
■Crown had a subsisting title.’' The learned judges (Sir Ralph 
Benson, Acting C.J., and Monro J.) were of opinion that it rested 
upon the Crown to show that the possession became adverse to the 

Crown within sixty years prior to the notification. They remanded 

the appeal to the District Judge to determine whether the Crown 
had a subsisting title at the date of the notification. The material 
part of the judgment (which is reported at I.L.R. 33 Madr. 1) is 
set out in the judgment of their Lordships. 

Upon the remand it was conceded by the Crown that there was 
no proof that the islands,or any part of them,had been formed with¬ 
in sixty years of the notification, and, after further evidence had 

been adduced, the District Judge found that it was not proved that 

tlie lands had first become capable of occupation after 1841 On 
VoL. XLIIL _ 
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« 


September 30, 1909. the High Court accepted the above finding, 
and delivered final judgments allowing the appeals. Decrees 
were passed excluding the lands from the reserved forest area. 

1916. March 31 ; April 4. 5. Sir Erie Richards, K.C., and Ken- 
zOorthy Brozvn, for the appellant. There was no right of appeal to 
the High Court. The decision of the District Judge under s. 10 (ii.) 
of the Madras Forest Act. 1882, is final; the Act does not provide 
for an appeal, and s. 16 shows that no further appeal is contem¬ 
plated. The decision was not a “decree” within s. 2 of the Code of 
Civil Procedure, 1882 ; consequently there was no appeal given by 
s. 584 of that Code : Rangoon Bofatonng Co. v. The Collector, Ran- 
goon(\) \M eenakshi Naidoo v.Snbramaniya Sasiri{2) \RaviV ecra- 
raghavulu v. Boinnia Devara Venkata.{3) Kamarajn v. Secretary 
o/S'/a/C/or/wrficr (4) was wrongly decided. In any case the High 
Court wrongly held that the onus was on the Crown to prove that 
the possession of the respondents commenced, or became adverse, 
within sixty years. It was not disputed that the title to the lands 
was originally in the Crown : Secretary of State for India v.KadirV 
kntti(S) Under the Madras Forest Act. 1882, the respondents 
were in the position of claimants and had to establish their title ; 
they could only do so by showing under the Indian Limitation Act, 
1877, s. 28, that the title of the Crown had become extinguished. 
Rut even if they were in the same position as if the Crown were 
suing for possession, the onus was upon them.The Crown was never 
in possession : consequently art.142 of Sched. II. of the Limitation 
Act, 1877, did not apply, and under art. 144,combined with art. 149, 
it was for the respondents to prove that their possession became 
adverse more than sixty years before the notification. The dis¬ 
tinction between cases in which the plaintiff alleges dispossession 
and cases under art. 144 appears from Maharajah Koozvur Singh v. 
Nund Loll SingJi{6) and Rao Karan Singh v. Bakar AH Khan{7) ; 
the former being a case of dispossession and the latter a case within 
art. 145 of the Act of 1871, which corresponds with art. 144 of the 


(1) L.R. 39 Ind. Ap. 197. 

(2) (1887) L.R. 14 Ind. Ap. 160. 

(3) (1914) L.R, 41 Ind Ap. 258. 

(4) I.L.R. 11 Madr. 309. 


(5) (1890) I.L.R. 13 Madr. 369. 

(6) (1860) 8 Moo. Ind. Ap, 199, 
220 . 

(7) (1882) L.R. 9 Ind. Ap. 99. 
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Act of 1877. The Board \nRadhaGobindRoy\.Inglis{\) adopted 

the view now contended for. That decision has been followed in 
Faki Abdulla v. Babaji Giingaji{2), Hannianfa Kolaji v. Mahader 
Komdaji{2,), Tariibai v. Venkatrao{4), and Alimba v. Kutti.{S) 
The decisions in Secretary of State for Indiav. ViraRayan{6) and 

Secretary of State for Indiaw. Kota Bapanamma Garu (7) are dis¬ 
tinguishable, as there the Crown did not establish its title. In 
Secretary of State for India y. Bavotti Haji{8) it was found 'that 

the defendant had been in possession for sixty years. 

Sir R. Finlay, K.C., and Dube, for the respondents. A Full Bench 

m KamarajuySecretary of State for India{9) held that there was 
a right of appeal to the HighCourt under s. 584 of the Code. That 

decision has been followed in other cases and there have been 
appeals by the Crown. 


c. 
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[Their Lordships did not require to hear further argument upon 
the preliminary' point.] 

By proceeding under the Madras Forest Act, 1882, the Crown 
cannot be in a better position than in a suit by the Crown for 
possession. The original title of the Crown is not disputed, but in 
a suit for possession a plaintiff must prove that he has a title which 
IS not barred by the statute: Maharajah Koowur Singh v. Nund 

Loll Singh{lO)- Darby and Bosanquet, 2nd ed., pp. 299 544 The 

above decision applies to suits whether they are within art 142 or 

art. 144.In/?ai//iaGofuWf?oy v./«^/w(l)therewas a dispossession 

w.thm the statutory period. The decision was so explained in Mano 

Mohun Chosen. MothuraMohunRoy.iU) The onus was on the 

Crown to show either possession within sixty years, or that the pos 
session of the respondents became adverse within that period • 
Secretary of State for India v. Vira Rayan. (6) [Mohima Chundar 
V. Mohesh Chundar Ncogii 12), Ananganianjari Chowdraniv Tri 

puraSoondari ChoivdraniiU), Pandurang Govind v. Balkrishna 

(7) (1898) I.L.R. 19 Madr 165 
8 ) (1892) I.L.R. 15 Madr. 315. 

(9) I.L.R. 11 Madr. 309. 

(10) 8 Moo. Ind. Ap 199 

232^. ^ 22s, 

(12) (1891) L R. 16 Ind. Ap. 23. 


( 1 ) 
( 2 ) 
458. 

( 3 ) 

(4) 

( 5 ) 

( 6 ) 


(1880) 

(1890) 


7 Calc. L. R. 364. 

I. L. R. 14 Bomb. 


(1893) I.L.R. 18 Bomb. 513. 
(1902) I.L.R. 27 Bom. 43. 
(1890) I.L.R. 14 Madr. 96. 
I.L.R. 9 Madr. 175. 


(13) (1887) L.R. 14 Ind. Ap. 101. 
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Hari{\), Krishna Aiyar v. Secretary of State for India{2), and 
Attorney-General for British Columbia v. Attorney-General for 

Canada{2}) v.ere also referred to.] 

Sir Erie Richards, K.C., in reply. In an action for ejectment in 

England the plaintiff had to allege and prove a dispossession. The 
principle with regard to limitation under the English statute does 
not apply in India except under art. 142. In the case of jungle 
lands it is often not in the power of the Crown to give evidence as 
to when a defendant’s possession became adverse : Rajah Kishen 
Diitt V. Narendar Balwdoor Singh.(4) [Innasumuthu Udayan v. 
Upakarihudayon{S) and Secretary of State for India v. Krishna- 
moncy Gupta{6) were also referred to.] 


July 7. The judgment of their Lordships was delivered by 

Lord Shaw OF Dunfermline. These are consolidated appeals 
from two decrees of date September 30, 1909, pronounced by the 
High Court of Judicature at Madras. The appeals relate to certain 
parcels of land claimed by two zamindars. These zamindars’ 
claims were, on October 19, 1903, in certain proceedings under the 
Madras Forest Act (V. of 1882), dismissed by the forest settlement 
officer of Godaveri. His judgments were affirmed by two decisions 

of the District Court of Godaveri, dated July 27, 1904. "These 
decisions of the District Court were, however, reversed and varied 
by the High Court by the decrees now under appeal to the Board. 
The appellant is His Majesty’s Secretary of State for India. 

The question for determination is whether the appellant is entitled 
to constitute or incorporate the lands into a reserved forest under 
the Forest Act. The respondents are objectors and claimants under 
the statute. 

The physical facts are not in dispute ; they have been found by 
the Courts below. They are quite simple. The lands are islands 
which have been formed in the bed of the sea near the mouth or 
delta of the river Godaveri. The Godaveri is a tidal and navigable 
river. The islands are within a short distance, much under three 
miles, of the mainland. The lands are now mostly jungle lands. The 


(1) (1869) 6 Bomb. H. C. 125. 

(2) (1909) I.L.R. 33 Madr. 173. 

(3) [1914] A.C. 153, 174. 


(4) (1875) L.R. 3 Ind.Ap. 85. 

(5) (1899) L.R. 26 Ind.Ap. 210. 

(6) (1902) L.R. 29 Ind.Ap. 104. 
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Crown desires to constitute them into a reserved forest The 

respondents object, and claim the lands. Their assertion is that 

ese lands have been possessed by them and their predecessors 

trom time immemorial, and that the lands are theirs This 
assertion of property the Crown denies. 


By the statute already named, it is provided (s. 3) that tht 
Governor m Council may constitute any land at the disposal oi 
the Government a reserved forest; that he shall publish a notifi- 
cation (S. 4) containing this declaration, sepcifying “as nearly as 

possible the situation and limits of such land,” and appointing a 

forest settlement officer “to inquire into and determine the exist¬ 
ence, nature, and extent of any rights claimed by or alleged to 
exist in favour of any person in or over” such land. Provision is 
made (s. 6) for requiring, within a period of three months from the 
proclamation, every person claiming right “either to present to 
such officer within such period a written notice specifying, or to 
appear before him within such period and state, the nature of such 
right, and in either case to produce all documents in support 
thereof.” Thereafter the forest settlement officer is to inquire and 
to record evidence (s. 8). And (s. 10) the forest settlement officer 
shall pass an order specifying the particulars of such claim and 
admitting or rejecting the same wholly or in part.” If the claim be 

admitted, there are stipulated proceedings for the surrender 

exclusion, or acquisition of the right. But (s. 10 (ii )) “if such 

claim be rejected wholly or in part, the claimant may, within thirty 

days of the date of the order, prefer an appeal to the District Court 
in respect of such rejection only/* 

What happened in the present case was that the claim was 
rejected. An appeal by the respondents was thereupon made to the 

District Court, and a decision was pronounced. It was contend^rt 

on behalf of the appellant that all further proceedings in Courts 
in India or by way of appeal were incompetent.these beffig excluded 
by the terms of the statute just quoted. In their Lordships’ opirdon 
this objection is not well founded. Their view is that when p o 
ceedings of this character reach the District Court that Court 

pealed ,0 a. one of the ordi„..y Court, cf the country, with rlTd 

to whose procedure orders, and decrees the ordinary rules 7Se 
C.vd Procedure Code apply. This is i„ full accord with the ids 1 
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of the Fu]\ Bench m Kamarajuv. Secretary of State for India in 
Council{\), a decision which was given in 1888 and has been 
acted on in Madras ever since. 

It was urged that the case of Rangoon Dotatoiing Co. v. The 
Collector, Rangoon {2) enounced a principle which formed a prece¬ 
dent for excluding all appeal from the decision of the District 
Court in such cases as the present. Their Lordships do not think 
that that is so. In the Rangoon Case(2) a certain award had been 
made by the Collector under the Land Acquisition Act. This award 
was affirmed by the Court, which under the Act meant “a prin¬ 
cipal civil Court of original jurisdiction.” Two judges sat as “the 
Court” and also as the High Court to which the appeal is given 
from the award of “the Court.” The proceedings were, however, 
from beginning to end ostensibly and actually arbitration proceed¬ 
ings. In view of the nature of the question to be tried and the 
provisions of the particular statute, it was held that there was no 
right “to carry an award made in an arbitration as to the value of 
land” further than to the Courts specitically set up by the statute 

for the determination of that value. 

The merits of the present dispute are essentially different in 

character. The claim was the assertion of a legal right to possession 
of and property in land ; and if the ordinary Courts of the country 
are seised of a dispute of that character, it would require, in the 
opinion of the Board, a specific limitation to exclude the ordinary 
incidents of litigation. The objection taken is accordingly repelled. 

Upon the undisputed facts as to the formation of these islands 

in the sea and in the situation described the case would appear to 

be the ordinary one described by Hale, De Jure Claris. He describes 
how “the king hath a title to maritima incrementa or increase of 
land by the sea; and this is of three kinds, viz.:—1. Increase per 
projectionem vel alluvionem. 2. Increase per relictionem vel 
desertionem. 3. Per insulae productioneni.” The lands in dispute 
fall under the third category, which is thus dealt with by Hale: 
“3. The third sort of maritime increase are islands arising de novo 

in the king’s seas, or the king’s arms thereof. These upon the 
same account and reason prima facie and of common right belong 
to the king; for they are part of that soil of the sea, that belonged 
(1) 1. L. R. 11 Hadr. 309. (2) L. R. 39 Ind. Ap. 197. 
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before in point of propriety to the king; for when islands de novo 
arise, it is either by the recess or sinking of the water, or else by the 
exaggeration of sand and slubb, which in process of time grow firm 
land environed with water.” (De Jure Maris, pt. 1, ch. 4.) 

The date of formation of these islands is not certain. Plans have 

been produced showing that from the forties to the sixties of last 

century they or the larger part of them appeared above the surface 
of the water. At what date soever they appeared, they were in 
the high seas at a point thereof not far from the shore of the main¬ 
land, and in these circumstances, in the opinion of the Board, they 

were Crown property. ' ^ 

The case is not complicated by any point as to geographical 
situation, or by the question whether a limit from the shore' sea¬ 
wards should be beyond three miles, should be the extreme range 
of cannon fire, or should be even more if the locus be claimed to 
be intra facues terrse—no such questions arise here. The point is 
geographically within even three miles of British territory; at that 
point islands have risen from the sea. Are those islands no man’s 

land ? The answer is they are not; they belong in property to 
the British Crown. ^ 

The doubt raised upon this proposition has been substantially 

rested on certain dicta pronounced in the case ofy. Keyn.(\\ 

The Crown, admitted to be owner of the foreshore, is, so it was 
there suggested, bounded in its dominion of the bed of’the sea by 
the range of the rise or fall of the tide. Crown property does not it 
was said, extend further seaward. It should not be forgotten that 
that case had reference on its merits solely to the point as to the 
limits of admiralty jurisdiction; nothing else fell to be there 
decided. It was marked by an extreme conflict of judicial opinion 
and the judgment of the majority of the Court was rested on the 
ground of there haying been no jurisdiction in former times in the 
admiral to try offences by foreigners on board foreign ships 
whether within or without the limit of three miles from the shore 
When, however, the actual question as to the dominion of the 
bed of the sea within a limited distance from our shores has been 

actually in issue, the doubt just mentioned has not been supported 

nor has the suggestion appeared to be helpful or sound Their 

(1) (1876) 2 Ex. D. 63. 


J. c. 

1916 

Secretary 
Of State 
i^'OR India 

CHELIKANI 

Rama Rao. 



200 


INDIAN APPEALS. 


[L. R. 


J- c. 

1916 

Secretary 
OF State 

FOR INDIA 
V. 

Chelikani 
Rama Rao. 




Lordships do not refer to the settlement of the rights of the Crown 
as against the Duchy of Cornwall in the Cornwall case, but to- 
much more recent examples of contested rights in or over land 


ex adverso of the foreshore. 


In the case of Lord Fitzhardinge v. Purcell (1 )Lord Parker(then 

Parker J.) expressed himself thus: “ . . . Clearly the bed of the 

sea, at any rate for some distance below low-water mark, and the 
beds of tidal navigable rivers, are prima facie vested in the Crown, 
and there seems no good reason why the ownership thereof by the 
Crown should not also, subject to the rights of the public, be a 
beneficial ownership. The bed of the sea. so far as it is vested in 


the Crown, and a fortiori the beds of tidal navigable rivers, can be 
granted by the Crown to the subject. There are many several 
fisheries which extend below low-water mark or exist in the beds of 
navigable rivers. The whole doctrine of incrementa maris seems 
to depend on the beneficial ownership of the Crown in the bed of 
the sea, which in the older authorities is sometimes referred to as 
the King’s royal waste. It is true that no grant by the Crown of 
partof thebedof thesea or the bed of a tidal navigable river can 


or ever could operate to extinguish or curtail the public right of 


navigation and rights ancillary thereto, except possibly in con¬ 
nection with such rights as anchorage when there is some con¬ 


sideration moving from the grantee to the public. It is also true 
that no such grant can, since Magna Charta, operate to the- 
detriment of the public right of fishing. But, subject to this, there 
seems no good reason to suppose that the Crown’s ownership of the- 
bed of the sea and the beds of tidal navigable rivers is not a 
beneficial ownership capable of being granted to a subject in the 
same way that the Crown’s ownership of the foreshore is a benefi¬ 
cial ownership capable of being so granted.” 

It is true that the case cited dealt merely with the right of fowling,, 
but it was necessary in the determination as to that right to settle 
the true nature of the right in the land itself. 

In Scotland the law is firmly settled, and in a similar sense. The 
question raised in Lord Advocate v. Clyde Navigation Trustees(2') 
was whether the latter body could dispose of dredgings taken from 
the river by depositing them in the bed of Loch Long, a sea-water 
(1) [19081 2 Ch. 139, 166. (2) (1891) 19 R. 174. 
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loch. The Crown resisted the claim, maintaining its ownershin in 
the bed of the loch and in the bed of the sea for a distance of three 

fully dealt with by that very learned judge Lord Kyllachy, who 
expressed h.mself thus: “ . . . with respect to the nature of the 

Crown s right m what is now acknowledged to be part of the terri¬ 
tory of the kingdom,viz., the strip or area of sea within cannon-shot 

or three miles of the shore. Is the Crown’s right in that strip of sea 

propnetarj^ hke the Crown right in the foreshore and in the land ? 
or IS It only a protectorate for certain purposes, and particularly 
navigation and fishing? I am of opinion that the former is the 
correct view, and that there is no distinction in legal character 
between the Crown’s right in the foreshore, in tidal and navigable 
rivers, and in the bed of the sea within three miles of the shore 

In each case it is of course a right largely qualified by public uses. 

n each case it is, therefore, to a large extent extra commercium • 

but none the less is it in my opinion a proprietary right—a right 

which may be the subject of trespass, and which may be vindicat 

ed like other rights of property”. In the Inner House this view of 

the law was not dissented from, and Lord Young exnresslv 
agreed with it. ^ 

Last of all may be mentioned the case of Lord Advocate, v 
Wemyss (1) The action had reference to the ownership of minerals 
in the bed of the sea and below low-water mark. This of course 
was entirely a question, not as to rights upon or over that portion 

of the bed of the sea, but as to the actual ownership of the 

coipus or thing itselt, of which corpus the minerals formed a 
pait. Upon this question the statement of Lord Watson was 
expressed as follows : ‘T see no reason to doubt that by the law of 

Scotland the solum underneath the waters of the ocean whether 

within the narrow seas, or from the coast outward to the thL 
mile limit, and also the minerals beneath it, are vested in the 
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In the opinion of the Board, this is also the law of India The 
Cro^m IS the owner, and the owner in property, of islands arising 

" T \ r aa ‘a" of the Indian Empire 

It should be added, with reference to the suggestion that the 

territory of the Crown ceases at low-water mark, and that the right 

(1) [1900] A. C. 4S. 
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over what extends seawards beyond that is merely of the nature of 
jurisdiction or the like, that there are manifest difficulties insee- 
in^r what are the grounds for this in principle. There is nothing to 
recommend a local jurisdiction over a space of water lying above 

a res nullius. As to practical results: The confusion that might be 

produced by leaving islands, emergent within the three-mile limit, 
to be seized by the first comer is clear beyond controversy.He might 
be a foreign citizen : he would of course hoist the flag of his own 
nation, and that nation might proceed to fortify the emergent lands ; 

in short, it is not difficult to figure the anomalies and difficulUes 

which the abandonment of the plain ground taken by Lord Watson 

would involve to this and to other nations. 

The law in the sense now affirmed has not been denied effect in 
the Courts of this country, even when its enforcement has operated 
to the advantage or supposed advantage of foreign States. Lord 
Stowell dealt with such a position of affairs in The Anna. (1 j The 
case had reference to the capture of a vessel while on a voyage 
from the Spanish Main to New Orleans. The place of capture was 
two miles off certain islands. Those islands, at the mouth of the 
Mississippi were, much as in the present case, formed by the silting 
up of sand and slob, but yet surrounded by navigable channels 
and in the open sea. The case sought to be made was that such 
islands were no part of American territory, and formed no datum 

for measuring the seaward mileage therefrom. This argument was 

rejected. Lord Stowell observed: “Consider what the consequence 
would be if lands of this description were not considered as appen¬ 
dant to the main land, and as comprised within the bounds of terri¬ 
tory. 1 f they do not belong to the United States of America, any 
other Tower might occupy them; they might be embanked and 
fortified. What a thorn would this be in the side of America! 

It is physically possible at least that they might be so occupied by 

European nations, and then the command of the river would be no 
longer in America, but in such settlements. The possibility of such 
a consequence is enough to expose the fallacy of any arguments 
that are addressed to show that these islands are not to be con¬ 
sidered as part of the territory of America. Whether they are com¬ 
posed of earth or solid rock will not vary the right of dominion. 

(1) (1805) 5 C. Rob. 373. 
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for the right of dominion does not depend upon the texture of the 
soil. 

Their Lordships do not doubt that the general law, as already 
stated, IS supported by the preponderating considerations of prac¬ 
tical convenience, and that, upon the particular case in hand 
the ownership of the islands formed in the sea in the estuary or 
mouth of the Godaveri river is in the British Crown. 

In these circumstances the question before the Board would 

appear to be extremely simple. Under the Indian Limitation Act no 

adverse possession can be effectively pleaded against the Crown for 

a period of less than sixty years. The question simply is : Do the 

claimants establish such adverse possession? If they do not, the 

basis of their claim fails. This was the way in which the matter 

was looked at, first by the forest settlement officer and then by the 

District Court. In their Lordships’ opinion the attitude of both 
these tribunals was correct in law. 

Before the reversal of their decisions by the High Court is 
remarked upon, the following facts may be noted: It appeared that 

certain squatting had taken place, and that two zamindars, whose 
successors are respondents in this apeal, were rivals in seeking to 

set up some kind of right in the islands. They did not arrive at any 

settlement of their disputes until in or about the year 1882. The 
forest settlement officer, in the course of a careful examination into 
the circumstances and rights, held that there was no evidence 

of adverse and exclusive possession and enjoyment prior to 1883 , 

and that accordingly such possession and enjoyment so proved had 

not lasted long enough to establish a right against the Government. 

In theDistnct Court the same result was reached and the same find¬ 
ing on fact was made. The matter is accordingly concluded so far 
as possession goes ; the Board accepts, as it must accept, the finding 
Confirmation of theDistrictCourt’s judgment would have follow¬ 
ed that finding as a matter of course but for the view taken by the 
High Court on a point of law. It is thus expressed : “The District 
Judge then holds that as the title was originally in the Crown the 

claimants must prove adverse possession for sixty years Here the 

District Judge is clearly wrong. Though the title was originally 
m the Crown, still, as the possession of the claimants for twenty 
years prior to the notification is found, it rests upon the Crown to 
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prove that it has a subsisting title by showing that the possession, 
of the claimants commenced or became adverse within the period 
of limitation, i.e., within sixty years before the notification; 
Secretary of State for India v. Vira Rayan{l) ; Secretary of State 
for India v. Bavotti Haji(2) ; Secretary of State for India v. 
Kota BafanammaGaru.{2>) As the several islands were formed 
gradually and probably appeared and became capable of occupation 
at different times, it may be that there is proof that some, if not all, 
of them came into existence as land capable of occupation within 
sixty years prior to the notification. In the case of such land the 
title of the Crown must be subsisting title. In the case of lands 
which came into existence as land capable of occupation more than 
sixty years prior to the notification, the Crown must show hy 
evidence that it had a subsisting title at some time within that 
period. We must, therefore, ask the District Judge to return a 
finding as to whether the Crown has subsisting title to the whole or 
any portions of the claim land lying between Hope Island on the 

north and Neelarva on the south.” 

Their Lordships are of opinion that the view thus taken of the 

law is erroneous. Nothing is better settled than that the onus 
of establishing property by reason of possession for a certain 
reciuisite period lies upon the person asserting possession. It is too 
late in the day to suggest the contrary of this proposition. If it 
were not correct it would be open to the possessor for a year or a 
day to say‘T am here : be your title to the property ever so good, 
you cannot turn me out until you have demonstrated that the 
possession of myself and my predecessors was not long enough to 
fulfil all the legal conditions.” Such a singular doctrine can be well 
illustrated by the case of India, in which the right of the Crown to 
vast tracts of territory, including not only islands arising from the 
sea, but great spaces of jungle lands, necessarily not under the close 
supervision of Government officers, would disappear because there 
would be no evidence available to establish the state of possession 
for sixty years past. It would be contrary to all legal principles 
thus to permit the squatter to put the owner of the fundamental 
right to a negative proof upon the point of possession. 

(1) I.L.R. 9 Madr. 175. (2) I.L.R. 15 Madr. 315. 

(3) I.L.R. 19 Madr. 165. 
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The apphcat.on ot this elementary doctrine is singularly clear 

the ^'hr of fact, a finding not disputed even in 

the H.gh Court, that no adverse or exclusive possession was proved 

ore the year 1882. The case of the respondents must accordingly 

This conclusion is in no way varied by reason of the shape of the 
present proceedings. In November and December, 1901 in nur- 
suance of the Act, the Governor of Madras in Council published a 
notification proposing to constitute the lands into a reserved forest 
e respondents put in their claims before the forest settlement 
officer on February 14 and 23, 1902. It apparently did not occur 
to them at that stage to view the law otherwise than has been stated 
above, because in the one petition the claim was that “for over 
seventy years your petitioners’ estate has been in the exclusive 
and absolute enjoyment of the land and forest now said to be 
reserved as Government forest”; and in the other petition the 
c aim was “that by the long and peaceful enjoyment of the same 
y e petitioners and their predecessors in title the petitioners 
an^ P'-escription to the said lands and forests 

oftime'”" by lapse’ 

In their Lordships’ opinion objectors to afforestation thus pre 
ferring claims are in law in the same position as persons bringing 
a suit in an ordmary Court of Justice for a declaration of right 
To such a situation in the one case, as in the other their LorH=v 

think that art. 144 of the Limitation Act XV. of 1877 (Sched in 

applies, the period of twelve years thereunder beinp- hr>, ' 
extended to a period of sixty years by art. 149. In an or’dinaiy^Iuff 
for a declaration it cannot be doubted that the onus of establShine 
possession for the requisite period would rest upon the plaintS In 
their Lordships opinion the situation of a claimant under afforesta 
tion proceedings is the same upon this ooint 

The facts therem were essentially different from «,e preslS 

m f Calc, I„R, 364. < 2 , 
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After a historical survey of the peculiar position of the lands there 
in question the learned judges found "that the land appertains 

to the district of Malabar and we agree with the judge that there 

is no presumption in that district, and in the tracts administered 
as a part by it. that forest lands are the property of the Crown. 

The ratio of the decision was found in this historical circumstance 
peculiar to Malabar. None of the cases cited have affected the 

authority of the case of Radlia Gohind Rny.{\) 

Finally, their Lordships have some difficulty in understanding 

the view of the HighCourt to the following effect ;“Though the title 

was originally in the Crown, still as the possession of the claimants 

for twenty years prior to the notification is found, it rests upon the 

Crown to prove that it has a subsisting title by showing that the 
possession of the claimants commenced or became adverse withirr 
the period of limitation, that is, within sixty years before the noti¬ 
fication.” In so far as this negatives the duty resting upon the 
claimants to establish affirmatively their and their predecessors 
possession for sixty years, theirLordships’ opinion is, as stated, that 
this is erroneous. Rut secondly with reference to the “subsisting 
title.” it appears to their Lordships that nothing further is needed 
than the acknowledgment of the undisputed fact that these islands 
formed in the sea belonged to the Crown. That fact is fundamental: 
until adverse possession against the Crown is complete, that is to 
say, is for the period of sixty years, that fundamental fact remains, 
and that fact forms “subsisting title.” And thirdly it is no part 
of the obligation of the Crown to fortify its own fundamental right 
by any inquiry into possession or the acceptance of any onus on 

that subject. 

Their Lordships will humbly advise His ^lajesty that these 
appeals should be allowed, and that the judgments of the District 
Court of date July 27,1904, should be restored. The respondents 
will pay the costs of this appeal and in the Courts below. 

Solicitor for appellant: Solicitor, India Office. 

Solicitor for respondents: Douglas Grant. 


(1) 7 Calc. L.R. 364. 
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.• Respondent. 

Hindu, expectant upon the widow’s delth '^‘'‘^eased 

declaration nnder the Specific Relief AT ’my T42^"' " 

next reversioner, although in that canacitv’h^ h 
o.t behalf of the reversioners for th^Z^fiL^rf ‘th: 

.o Pfo"\?w:::;:;ad \«z ;tr'i z:a- "t 

nc.xt reversionary heir cannot be made, 'even if the'fa"ct t^at L" 
has been put in issue. so 

191 ^ of the High Court (Aug 23 

app,lla„,, a Hindu n-idow, .ll.eineac, of w,„e and LTolVua 

on her par. ,„ rda.ion ,„ her d.eeas.d hnaband’, ,s,a. ° He 

lehef ^ and generally for further 

Both Courts in India agreed that there had been no waste or 
misconduct, and that no case had been established for a receiver 
or an injunction. The Subordinate Judge, however in h T 
made two declarations, of which the High Court UDheld^"^^ 

namely, a declaration that at the date of the decree the ^ 

wa, .h, rovorsionar, heir ,he d.c.2." 

1916^ June 22. Kenworthy Brown, for the appellant The 
respondent having failed to establish the alleged wLte rh 
shonid have been dia„is„d. He had no veS I ^ 

property, but merely a right to succeed if he survived the app Salt 
he was therefore not entitled to a declaration under s. ^ of The 

Mk. *aZTaZ°" Loan P^aMooH, and 
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Specific Relief Act. 1877 iKatliama Nafchiar \.DorashigaTcver.{l) 
That case was decided under s. 15 of the Code of Civil Procedure 
( III. of 1859).which is substantially the same as s. 42of the Spe¬ 
cific Relief Act. 1877. The respondent sued as representing the re¬ 
versioners generally : I’ertkatanarayatta Pillai St(bbammaL{2') A 
declaration of the respondent’s individual right is contrary to the 
principle of that decision. According to the principles of English 
law a declaration cannot be made of a merely contingent interest: 
Daz'is V. Ajic/cI{3) : Hammcrton v. Dysart.{A) 

E. P. Raikcs, for the respondent. During the widow’s life the 
next reversioner has the right to sue for the protection of the estate. 
That right is "a legal right as to property” within the meaning 
of s.42of theSpecificRelief Act.1877. Kathama Natchia/s Case{\) 
has never been applied to a case under that section.which materially 
differs from s. 15 of the Code of 1859. An issue was framed as to 
whether the respondent was the next reversioner and was deter¬ 
mined by both Courts in his favour.He was entitled to a declaration 
of his right to represent the reversioners. The Board in Thakurain 
Jax^al Kumvar v. Bhaiya ludar Bahadur Singh^S) declared itself 
reluctant to interfere with a lower Court’s discretion to grant a 
declaratory decree. 

July 10. The judgment of their Lordships was delivered by 

Lord Shaw of Di’kfkrmline. This is an appeal from a decree 
of the High Court of Judicature at Madras of August 23, 1912, 
modifying the decree of the Subordinate Judge of Mayavaram, 
dated October 28. 1907. 

The suit was brought with reference to the estate of one Rama- 
sami Iyer, of Konerirajapuram, who died intestate on June 24, 
1906. It is not disputed that the widow holds the property under 
the Hindu law as “a widow’s estate.” The mother of the late 
owner is the person entitled to succeed should she survive this 
widow. On the expiry of these lives the estate will descend to 
the next reversionary heir of the deceased. 

The rule of the Hindu law with regard to the nature of the 

(1) (1875) L.R. 2 Ind. Ap. 169. (4) 11916] 1 A.C. 57; [1914] 

(2) (1915) L.R. 42 Ind. Ap. 125. 1 Ch. 822, 834. 

(3) (1862) 4 D. F. & J. 529. (5) (1904) L.R. 31 Ind. Ap. 67. 
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widow s estate may have been subject to various forms of expres¬ 
sion. but in substance it is not doubtful. Her right is of the nature of 

a nghtot property; her position is that of owner; her powers in 

hat character are, however, limited; but, to use the familiar 
language of Maynes Hindu Law. paragraph 625, p. 870, “so long 

These' r the succession.” 

1 hese propositions were not disputed. 

The law as to the situation of the reversionary heirs is also in 
substance quite clear; there is, as stated, no vesting as at the date 
of the husband’s death, and it follows that the questions of who is 
the nearest reversionary heir or what is the class of reversionary 
heirs fall to be settled at the date of the expiry of the ownership for 
life or hves-that is to say, m the present case, at the death of the 

survivor of the appellant and her late husband’s mother Even 

where the Courts have proceeded, prior to the opening of the 

succession, to give any declaration, this has been done for special 

reasons onlj- as in the case of Thakurain Jaipal Kunwar v. Bhaiya 

Indar Bahadur S^r.gh^l), and-to use the language of Sir Arthur 

Wilson in that case-it is made clear that “whenever the succession 

open, by >he deaih of ,he widow ,ho decision will h..” 

settled nothing as to who should succeed.” 

It follows from this state of the law that it is impossible to 
predicate at this moment who is the reversionary heir of t^he deceas¬ 
ed proprietor. If a Court of law proceeded to make any declaration 
of right upon that subject, such a declaration would be subject to 
being rendered valueless by the development of events. It would 
not, after events had developed, be even of authority in re^^ulatinr^ 
or declaring the rights of the present respondents as against any 

other claimant to the character of reversionary heir A priori 

accordingly, a declaration of right granted at the present staire 

would appear to be stamped with something in the nature of 
futility. 

It is also true that a reversionary heir, although having only 
those contingent interests which are differentiated little if at all 
from a spes successionis, is recognized by Courts of law’as havine 
a right to demand that the estate be kept free from waste and free 
from danger during its enjoyment by the widow or other owner for 

(1) L.R. 31 Ind. Ap. 67 
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life. But a reversionary heir thus appealing to the Court truly 
for the conservation and just administration of the property does 
so in a representative capacity, so that the corpus of the estate 
may pass unimpaired to those entitled to the reversion. The law 
on this subject was recently expounded in the judgment of this 
Board delivered by Mr. Ameer AH in Ve^ikatanarayana Pillai v. 
Suhbommal. (1) 

This representation is in law founded upon a different set of con¬ 
siderations from those which would seek to stamp the character 
of reversionary heir upon one individual. The latter operation at¬ 
tempted during the enjoyment of the life estates would necessarily 
be premature, and might, as stated, be futile. The former is justified 
by the consideration of keeping the estate intact for the persons 
to whom as reversioners it shall ultimately and at the proper time 
be determined that the estate shall go. 

The suit in the present case was brought by the plaintiff, 
making charges of a serious character against the conduct 
and management of the estate by the defendant, the deceased s 
widow. Collusion, concealment, maladministration, malice, and 
fraud were charged, and the statement was made that heavy loss 
would be incurred if the properties were left in her possession— 
subject to waste by her. The appointment of a receiver upon the 
estate was prayed for, and an injunction was asked restraining 
the widow from doing any act injurious to the plaintiff's reversion¬ 
ary interest. The third prayer of the plaint was for ^‘granting such 
further relief as to the Court may seem fit and proper.” 

It may be at once said that of the serious charges made none 
were held to be well founded in fact; and no reason was found by 
the Courts below either for the appointment of a receiver or the 
granting of an injunction. By the decree of the Subordinate Judge, 
however, of date October 28. 1907, the following order was made, 
namely. ”that plaintiff is declared to be the next reversionary heir 
of the deceased Ramaiyar after the lifetime of defendants Nos. 1 
and 2” (his widow and mother). This was done under the third 
prayer just referred to. For the reasons above set forth it is plain 
that such a declaration is unavailing as well as premature. It 
appears to have been made because of a dispute as to whether the 

(1) L.R. 42 liul. Ap. 129. 
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p a,ntiff s relationship to the deceased had been made out, and the 
Courts below may have been misled by the circumstance of that 
dispute into permitting the question of a declaration to enter the 

“Z e t declaration was that the plaintiff was 

the next reversionary heir.” 

In their Lordships’ opinion the plaintiff-respondent was not 
enti led to such a declaration. Had waste of, or danger to the 
esta e been established, the title of the plaintiff to bring those 
matters before the Court in his representative capacity as a possibl 

uoInThrfi"!!’ fT'"’ ^decree following 

upon the finding of fact of such waste or danger would have follow 

I o dsh- u And in their 

Lordships opinion the case must accordingly be treated as if tV, 

-t had been directed simpliciter to a declaration of the p i iff 

mdividual right. In the view of the Board it is not legLate to 
give a plaintiff, under cover of a request for “further rehef “after 

all the substantial heads of a claim have failed greater 
obtain a declaration than he would have had if such a rt i 
had been asked directly and the claim had been unaccoLp^m'S 
by other claims which proved unfounded. ^ 

ThHr Lordships will humbly advise His Majesty that the appeal 

should be allowed, that the suit should be dismissed and that the 

respondent do pay the costs before the Board and in the Courts 
below. 
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ON APPEAL FROM THE COURT OF THE JUDICIAL 

COMMISSIONER OF OUDH. 


Mahomedmi Laiv—Gif t—Trust—Delivery of Fosscssion—hivalidity— 
Legifiwacy—Acknoioledgment of Paternity—Evidence—Oudh Laws 

Act {XVin. of 1876), J. i—Duty of Trial Judge to indorse Docu- 
ments—Code of Civil Procedure (V. of 1908), Order Kill., r. 4. 

The Oudh Laws Act by s. 3 provides that Mahomedan law is to 
be applied to questions between ^lahomedaiis regarding, inter alia, 
“gifts"; hat word includes gifts made through the medium of a 
trustee, and the necessity under Mahomedan law for delivery of 
possession in the case of a gift without consideration is not modified 
by the Transfer of Property Act (IV. of 1882) although the gift is 
made by a registered trust deed. 

An acknowledgment by a Mahomedan that a person is his son is 
substantive evidence that the person is his legitimate son; state¬ 
ments by a member of a Mahomedan family, in this case the widow 
of the alleged father, that a person is a son, or an heir, are evidence 
of family repute of legitimacy. 

Having regard to the duty of official inquiry imposed by s. 62 of 
the Oudh Land Revenue Act (XVII. of 1876), statements in a 
petition signed by a pardanishin lady, upon which mutation of 
names is ordered, are admissions by her to which weight should be 

V attached. 

The Judicial Committee will not in future read, or allow to be 
used, documents not indorsed by the trial judge, as required by the 
; Code of Civil. Procedure, 1908, Order XIII., r. 4. 

' Observations by their Lordships as to the dilatory character of 
the ditigMion, and as to the mischief of allowing witnesses to be 
recalled for cross-examination at protracted intervals. 

Consolidated Appeals from two decrees of the Court of the 
Judicial Commissioner (November 13,1911) partly reversing and 
partly modifying decrees of the Subordinate Judge of Lucknotw 

(October 25, 1909). 

The facts and the nature of the litigation are stated in the 
*Presctit: Lord Atkinson, Lord Parker of Waddington, Sir 
John Edge, and Mr. Ameer All 
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of ,h.i, Two question, .rose „p„„ „ 

Februnrs" »f settlement, dated 

psop™; ;it;: :':rd:rd 

was a legitimate „, tk, ,.id deceased NawTb 

f urther ,n,al,d a, being contingent gif,,. He held that the omrof 
d sprovmg the status of Sultan Mirza was upon the plaintiffT T 
allied his illephnacg, ,„d ,h,. the, had L smi.h^d fo" ,” 

learned judges held that ,he validi,g^:f ^e' .^e“r;j 

depend upon Mahomedan law since in their on* ' ^ 

not “D-iftc- . -fu* * 1 . ^ opinion, trusts were 

1876 h r " ^ meaning of s. 3 of the Oudh Laws Act 

1876 but were governed by the Indian Trusts Act 1882 Thr 

held that the settlement was valid under that Act and the T r ^ 
of Property Ac, 1882. They found .hat there had be J Jdr 
to the trustees of the Calcutta property settled Unn 

macy issue they found that Sultan Mirza was not a legit i'*'"’' 

of the Nawab. The appeal is reported a. 14"rdh'S^S^r 
1916. May 11, 12 15 16 IR lo c* r 7 ^ 

P.r »■. tjorth, and .he^petn/T; f’ 

Oudh Law. Act. .876, s. 3 (h), MahomedaTl!" .ol allL: 

to questions between Mahomedans as to “gifts “ amon? 
matters. The term “p-ifps” cc .i, , ^ 

ne term gifts as there used includes all clao 

gifts recognized by Mahomedan law. It is not 
tary gifts nor does it exclude trusts; hiba-bi 
gi t well known to Mahomedan law The alle 
the settlement wa, the release of the dower 

executed by the wife, nor did it contain an^e.^c 
debt. There is no evidence that u 

settlement in lieu of dower. On the >cc 5 ^t the 

creditor for her dower after the settlor’rdTath ^ 

was therefore a gift made witf. + • i settlement 

Mahomedan law it i, incumbent u^„ th™e who°"i 
show that the settlor had a bona hd. intention to dtcTmt'” 
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of the property, and that possession was delivered, so far as the 
property was capable of delivery :ChaudhriMehdiHasan vMuham¬ 
mad Hasan{\)\ Ranee Kliujooroonissa v. Rotishun Jehan.{2) 
The evidence, however, showed that the settlor remained in posses¬ 
sion of the zamindari settled and no mutation of names took place 
in favour of the trustees. The acts of the widow with regard to 

mutation of names after the settlor’s death were entirely inconsis¬ 
tent with the existence of the trust. The settlement was not validat¬ 
ed by deliver>', and was in fact never acted upon or intended to be 
effectual. The real object was to protect the property from the 

settlor’s creditors. The settlement was also invalid under Mahome- 

dan law in that there were contingent resulting trusts in favour of 
the settlor. The settlement made no provision for the contingencies 

(1.) of the wife dying childless during her husband’s lifetime, (2.) 

her predeceasing him leaving children none of whom survived him, 
and (3.) her predeceasing him leaving children some of whom survi¬ 
ved him. In each of those contingencies there was a resulting trust 
in favour of the settlor. The settlor therefore had not absolutely 
divested himself of the property. In any case the gift to the sons 
was invalid, being contingent upon their surviving the settlor. 
As to the legitimacy of Sultan Mirza, the onus was upon the 
respondents. Sultan Mirza was in possession as an heir and the 
respondents were asserting his illegitimacy. The failed to satisfy 
that onus. But, even if the onus was upon the appellant, the 
evidence established that Sultan Mirza was a legitimate son of the 
Nawab. Immediately after the Nawab’s death his widow and other 
members of the family recognized Sultan Mirza’s claim as an heir, 
and mutation of names took place upon the widow’s petition. The 
evidence established that the Nawab acknowledged Sultan Mirza 
as his son by a muta marriage. 

De Gruyther^K.C,,dLndDube, for the first and second respondents. 
Under Shiah law the gift of a life interest with a reversion to the 
settlor is valid: Banoo Begum v. Mir Abed Ali{Z) ; Nawab Unijad 
Ally Khan v. Moliumdce BcgHm(4) ; Umcs Chimdcr Sircar v. 
Zahoor Fatima{S)\ Wilson’s Anglo-Mahomedan Law, p. 332. 

(1) (1906) L.R. 33 Ind. Ap. 68. (4) (1867) 11 Moo.Ind.Ap. 517, 

(2) (1876) L.R. 3 Ind. Ap. 291. 538, 543. 

(3) (1907) I.L.R. 32 Bomb. (5) (1890) L.R. 17 Ind. Ap. 20U 

172, 178. 209. 
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Under theMahomedan law there is always the contingency whether 
heirs named will survive the owner or settlor. By the settle¬ 
ment the Nawab provided for his wife for life, and for such of ill 
ons as should be heirs under Mahomedan law. The Shiah law 

refr'Ali-: M : '“^^ed estates 

Ameer Ah s Mahomedan Law (1912), vol. 1, p. 142 . I„ the two 

cases cited for the appellant the gift was fictitious and benami 

ut the present case is not governed byMahomedan law. Under the 

Oudh LmvsAc, 1876,S.3 (6). ‘‘gifts-means voluntary and dLect 

^fts, and does not include hiba-bil-ewaz, or a trust. Since 1882 the 
law governing gifts, even between Mahomedans except in the case 
o simple gifts, IS laid down in the Transfer of Property Act 1882 
and the Indian Trusts Act, 1882. Under s. 5 of the latter’ a« a 

trust can be created by anon-testamentary instrument in writing 

^ged by the settlor and registered. The settlement complied with 
bmh those requirements. Delivery of possession was required only 
for the purpose of showing that the transfer was real. The most 
v^uable property included was the house in Calcutta; the trustees 

it under the 

trust_ The widow knew of the trust, as she was a party to litigation 
by the trustees as to that house. She agreed to accept the Lttle- 
ment m lieu of her dower, or at any rate subsequently elected to 
accept It The respondents endeavoured to obtain the evidence 
of the widow at the trial, but theSubordinate Judge refused to allow 
them to presentit [MoosaMai-y.yacoomai(l)and Ranganadha 
Mudahar v. Baghxrathi Ammall{2) were also referred to 1 4s to 
the legitimacy of Sultan Mirza, the evidence- was in favour of 
Illegitimacy. In the Tarikh Quaisara. a family record written by 
the Nawab m 1893, he mentions all his heirs by name, but the name 

of Sultan Mirza does not appear. No weight can be attached to the 

widow s pet^on for mutation of names, as it does not appear 
m she had knowledge of the contents of the petition. The alleged 
acknowledgments did not amount to acknowledgments of leghi- 
ni^y. [Abdoo Ra^ack v.Aga Mahomed{Z)Muhammad Azma^Ali 

Klian V. Lalh Begum {A), and Muhammad Allahdad Khan v. 


(1) (1904) I.L.R. 29 Bomb. 267. 

(2) (1906) I.L.R. 29 Madr 
412. 


(3) (1894) L.R. 21 Ind. Ap 56 

(4) (1881) L.R. 9Ind. Ap 8. 
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Muhammad Ismail Khau{l) were referred to as to acknowledg¬ 
ments. ] 

.S'jV /. Simou, K.C., in reply. The acknowledgments of paternity 
raise a strong presumption of legitimacy: Fnzeehm Beehee v. 
Omdah Bccbee{2) ; Baker Ali Khan v. Anjuman Ara Begu7n,{3) 
An acknowledged son by a muta wife is legitimate: Muha7}imad 
Allahdod Khan v. Muhammad Ismail Khan.{\) With regard to the 
trust, there is a distinction between a contingent gift and a con¬ 
ditional gift: Ranee Roshun Jahan v. Rajah Syud Enact{4) ; 

Ali V. Collector of Tippera{S) \ Chckkonckutti v. Ahmed,{6) 


July 11. The judgment of their Lordships was delivered by 

Lord Atkinson. These are consolidated appeals from two 
decrees of the Court of the Judicial Commissioner of Oudh, Luck¬ 
now, both dated November 13, 1911, which reversed in part and 
modified in part two decrees, each dated October 25, 1909, of the 
Court of the Subordinate Judge of Lucknow. 

The first of the two suits in which those last-mentioned decrees 
were made was instituted by Mirza Sadik Husain Khan, the appel¬ 
lant in both the present appeals, to enforce a mortgage dated 
June 26, 1900. executed in his favour by the third respondent in 
the first appeal, namely, Nawab Llmmat-ul-Fatima, in her own 
right, and also as guardian of her two sons, then minors, the first 
and second respondents in the first appeal, to secure the repayment 
of Rs. 20,000 admittedly advanced by the mortgagee to this lady, 
with interest at 1 per cent, per mensem. 

The second of these suits was instituted by the respondents 
Nawab Saiyed Hashim Ali Khan and Nawab Kasim Ali Khan, the 
latter by his guardian, against this same mortgagee and one Sultan 
Mirza, who claimed to be the step-brother of the plaintiffs. That 
suit was for a declaration that a mortgage dated November 3,1900, 
made by the said SultanMirza of his share in all the family property 
in this mortgagee’s favour, to secure the repayment of a sum of 
Rs. 8000 with interest, was a nullity, on the ground that the said 

(1) (1888) I.L.R. 10 Allah. 289. (4) (1866) 5 Suth. W.R. 4. 

(2) (1868) 10 Suth. W.R. 469. (5) (1882) I.L.R. 9 Calc. 138, 

(3) (1903) L.R. 30 Ind. Ap. 94. 143. 

(6) (1887) I.L.R. 10 Madr. 196. 
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Snitan Mirza was no, entitled any share in the family property 
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decision solely on the points raised by the parties and dealt with by 
the Courts below. 

It was contended in the second suit byMirza Sadik Husain Khan, 
the mortgagee, that between the dates of the marriages of the 
Nawab with the two above-mentioned ladies he contracted a 
marriage in the muta form with an Abyssinian slave girl^ named 
Zohra Kainam, who had been brought home by his father on the 
occasion of his making a pilgrimage to Mecca and subsequently 
given by the father to him, and that Sultan ^-lirza was the offspring 
of that union. The fact that such a marriage ever took place was 
denied by the plaintiffs in that suit, and a vast body of evidence, 
oral and documentary, was adduced by both sides on the issue of 
Sultan Mirza’s legitimacy. 

Now, as to the trust deed of February 5, 1895, it is necessar)% 
in order to determine the issue raised in reference to it, to consider, 
first, its provisions; secondly, the circumstances under which 
and the purpose for which it was apparently executed; and, 
thirdly, the mode in which the property purporting to be conveyed 
by it was subsequently treated and dealt with by those having rights 
over or interest in it. 

The parties to the deed are the Nawab Zaigham-ud-Daula of 
the first part; Fatima, described as his second wife, of the second 
part; and Nawab Mahomed Mehdi Ali Khan and the aforesaid 
Fatima, described as trustees, of the third part. It recited that the 
Nawab Zaigham-ud-Daula was seised and possessed for an estate 
of inheritance in possession of certain undivided shares in certain 
zamindari villages, and other landed properties in Lucknow and in 
the districts ofLucknow, Fyzabad, and Sitapur, and also of a house 
in Calcutta numbered 13, Russell Street; that on the treaty of the 
marriage with his said wife Fatima he had agreed to give her a 
dower of one lakh of rupees, and also to settle upon her a monthly 
allowance of Rs. 100; that in part performance of that agreement, 
and in satisfaction of this monthly allowance,he had by a registered 
instrument, dated October 14, 1887, transferred to her a certain 
house,described as yielding a monthly rent of Rs. 100,which she had 
since enjoyed, and had, in addition, already paid to her Rs. 1500 
in part payment of her dower, leaving the sum of Rs. 85,000, the 
balance thereof, unpaid; that he had, by gifts of jewellery and 
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effects of the value of one lakh andRs.50,000 and otherwise,provid- 

for h.s children by h.s first wife; that, with a view to prevent 
^ further disputes, quarrels, and litigation between his said wife 

Fatima and her children and the children of his first marriage he 
was desirous of making the settlement thereafter appearing! that 
was agreed between the parties thereto that the said intended 

Drvab7"h“ I !! satisfaction of the dower 

payable by h™, as therein mentioned. The settlor, in consideration 

of the premises and in payment and discharge of the balance of 

he dower payable by him, granted, conveyed, and assigned to the 

trustees and their heirs all the lands, tenements, and hereditaments 

m t e schedule to the deed mentioned, to hold the same subject 
to a certain mortgage therein specified, to the payment o^ certaTn 
small annuities to the persons therein named, and to the cost of 

TernTr'"^ the 

rents thereof, in trust to pay the income of the same to his said 

wife Fatima Begum during her life for her sole and separate use 

W maintaining and educating his children by 

her and after her death in trust for all the aforesaid children living 
at his, the settlor’s, death, as tenants in common, in equal shares 
power of leasing for a term of six years was given to the trustees 
a provision introduced that in case one of the trustees should 
die, or be unable or unwilling to act, the Official Trustee of Bengal 
should be appointed trustee in such trustees’ stead. The deed 

contains, in addition, the usual covenants by the settlor for good 
title and quiet enjoyment. ® 

The deed is in the English language. It does not eontain any 
formal re ease of Fat.ma Begnm's right to payment of the unpaid 
a ance of her doweo It ,s exeeuted by the settlor alone. Mr 
G C Farr, h.s sohe.tor, and Priya lal Mullick, described as a 

sohe,tor. but tn fact the clerk of Mr. Parr (to whom the mortgage 

menttoned tt was made), are the witnesses to it. The lad, was S 
e.xammed as a .ttness. No proof whatever.independent of L derf 
was g„en that mry agreement such a. is mentioned in It wm, ever 

entered into between the settlor and his wife Fatima Befr.. ! ? 
effect that she would accept the provision purported to be made for 

wcr. 1 nat agreement, however,is the only valuable 
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consideration moving to the settlor given for the grant he makes. 
Unless and until this agreement is proved to have been entered 
into, the grant and conveyance to the trustees must be taken to be 
a purely voluntary gift. Though it should be merely voluntary, 
Fatima Begum might, no doubt, acting with full knowledge of her 
rights, deliberately elect to take the benefits conferred upon her by 
it in lieu of the balance of her dower. If she did so elect, she 
would be bound by the choice thus made. But that election could 
not create the agreement between her and her husband, which is 
the sole consideration for the deed, nor could it enlarge the opera¬ 
tion of the deed itself. Notwithstanding it, the grant to the trustees 
would still remain a purely voluntary gift, and the property which 
it passed would have to be ascertained on that footing. Sub¬ 
sequent election could not be held to be a substitute for the original 
consideration. 

The interests granted to the children are contingent on their 
surviving their father. By the happening of that event the class 
to take is to be ascertained. Children bom after the date of the deed 
but alive at the death of the settlor would be members of that 
class. In addition, the deed fails to provide expressly or impliedly 
for the payment of the income of the property held intrust on each 
of three different contingencies: first, the contingency of Fatima 
Begum dying childless in her husband’s lifetime; second, of her 
predeceasing him leaving children, none of whom survived him; 
third, of her predeceasing him leaving children, some of whom 
survived him. In each of these cases a resulting trust in the settlor’s 
favour would arise on the death of his wife—in the first case of the 
absolute beneficial interest in the trust property, in the second of 
the income of that property while any of his children lived, and 
of the absolute beneficial interest in it on the death of the survivor 
of them, and in the third case of the income of the trust property 
in the interval between the death of his wife and his own decease. 
So that the settlor has not by the provisions of this deed divested 
himself absolutely, but only in certain contingencies, of all interest 
in the property granted and conveyed by it. It was contended 
on behalf of the appellants that by reason of the conditional nature 
of this gift to the trustees, the contingent nature of the provision 
for the children, and these contingent resulting trusts in the settlor’s 
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of undivided shares in certain zamindari villages and parcels of 
land, physical possession is, in their case, impossible, and as to them 
the receipt of the appropriate portion of the rent or income issuing 

out of or derived from them is the only form the necessary posses- 

% 

sion could assume. The validity of the grant of these items of pro¬ 
perty would depend, therefore, upon whether the trustees of the 
deed, to the exclusion of all other persons, entered into the receipt 
or enjoyment of these rents or income. Mr. de Gruyther contended, 
however, as their Lordships understood him, that the rule of law 
laid down by those authorities was altered or qualified by the com¬ 
bined operation of the Transfer of Property Act (IV. of 1882) and 
the Indian Trusts Act (II. of 1882). He insists that, if the deed of 
gift of immovable property be duly registered,delivery of possession 
is not necessary to make the gift valid, or, if necessary, may be 
effected at any time during the donor’s life, provided he be then 
capable of giving the property. By s.l22 of the first of these statutes 
a gift is defined to be a transfer of existing movable or immovable 
property voluntarily without consideration by one person, calling 
himself a donor, to another, called a donee, and accepted by or on 
behalf of the donee. The acceptance must be made during the life¬ 
time of the donor, and while he is still capable of giving. If he 
should die before acceptance, the gift is void. If the subject of the 
gift be immovable property, then, by s. 123, the transfer must be 
effected by a registered instrument, signed by or on behalf of the 
donor, and attested by at least two witnesses. By s. 125 it is 
provided that a gift of a thing to two or more donees, of whom one 
does not accept, is void as to the interest he would have taken had 
he accepted. The Indian Trusts Act by s. 55 enacts that, subject 
to the trust, the beneficiary has a right to the rents and profits 
of the trust property, and by s, 56 that where there is only one 
beneficiary and he is competent to contract, or where there are 
several beneficiaries competent to contract and all are of one mind, 
he or they may require the trustee to transfer the property to him 
or them, or to such person as he or they may direct. 

Both these statutes, however, were passed long before the year 
in whicli the first of the above cited authorities was decided. 
Sect. 122 of the Transfer of Property Act still requires a**transfer” 
to be made of the subject of the gift. This would prima facie mean 
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a valid transfer, and would therefore require the transfer to be 
accompanied by delivery of possession. But it is argued that there 
can be no deliverj- without acceptance by the donee of the gift, 
that it implies acceptance, and as acceptance may take place at 
any time during the donor’s life, under the conditions mentioned, 
It follows that the required delivery of possession may take place 
at any time during his life under the same conditions. Their 
Lordships think that this line of argument is unsound but even 
if It were sound it is not contended that during the life of the donor 
m the present case anything was done by him which would amount 
to dehvery^ of possession of the properties comprised in the mort¬ 
gage deed, or anything done by the trustees, or by Fatima Begum 

alone, which would amount to proof of an acceptance of the gift 

or of an election to take under the deed, save what happened in 

a friendly suit instituted by the deceasedNawab against the trustees 

on September 10, 1895, to obtain permission to sell the Kothi 

13, Russell Street, Calcutta. This matter will be dealt with in its 
chronological order. 

As to the circumstances under which the trust deed was executed 
It was contended on behalf of the appellant that the settlor 
was heavily indebted at its date, and that by it he purported to 
divest himself of almost all the property then belonging to him; 
that it was merely designed to protect him against the claims of 
his pressing creditors, and was never intended by him to be an 
operative instrument. It is clear from the entries in the day-book 
of Mr. Farr, his solicitor, that Zaigham-ud-Daula did not at first 
intend to make any disposition in trust of the property comprised 

m the deed, and It is equally clear that he never intended that the 

deed should contain any clause releasing his wife’s claim for the 
unpaid ba ance of her dower. A clause to that effect was introduced 
by counsel into the draft sent to him to settle. It was a natural 
and proper provision, if the agreement mentioned in the deed 
between the settlor and his wife had ever in fact been entered into • 
but, notwithstanding that the settlor was advised by his solicitor 
to allow this clause to be embodied in the deed, he absolutely 
declined o do so, and it was accordingly omitted from it. Again 

while he lived no mutation of names took place as to his shares in 

the zammdari villages or lands to which mutation was applicable. 
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To some of the properties comprised in the deed mutation, 
no doubt, did not apply. But if this was a genuine transaction, 
and the deed was intended to be an operative instrument, there was 
no reason why the names of the trustees should not have been 
substituted for that of the settlor on the registry in reference to 
these villages, and many reasons why they should have been so 
substituted. It would have completed the transaction and tended 
to remove all doubt about its nature. That, however, was not all. 
The income of the trust property was never, during the lifetime 
of the settlor, paid to the trustees or to the wife. Mehdi Ah Khan, 
the father of Fatima Begum, one of the trustees, who was also 
mukhtar of Zaigham-ud-Daula, states that the thekadar made the 
collections and sent the income of the villages to him, and that 
he. as mukhtar, brought the money to Zaigham-ud-Daula during 
the latter’s life. This was a direct breach of trust if the deed was 
an operative instrument. These facts are no doubt calculated to 
throw grave suspicion on the genuineness of the transaction of 
February, 1895, but they do not appear to their Lordships to be 
sufficiently convincing to induce them to rest their judgment upon 
them rather than upon other points where, in their view, there is 

less room for doubt. 


The written statement filed by the trustees in the friendly suit 
above mentioned was not relied upon. It is dated December 16, 
1895. In that suit Mr. Farr was solicitor for Zaigham-ud-Daula. 
His partner was solicitor for the trustees. Mehdi Ali Khan gave the 
instructions to this gentleman. There is no proof whatever that he 
ever communicated with Fatima Begum on the subject. The plaint 
is a lengthy document. It sets out, amongst other things, the deed 
of February 5,1895. The written statement of the trustees begins 
by admitting all the statements contained in the plaint, and then 
states that the defendants are trustees appointed under the deed of 
February 5, 1895, and as such hold the several tenements and 
hereditaments described in the schedule annexed to it upon the 
trusts thereby created. That is all as to the contents or provisions 
of the deed. In fact the Nawab himself was then receiving the rents 
ot titose hereditaments and continued to do so for two years after¬ 
wards ; and in the plaint it is stated the Nawab himself had entered 
into a conditional contract for the sale of theRussell Street premises 
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for Rs. 125 000. This written statement purports to be signed 

r.ya Lai iMulhck. Over one set of the signatures of the trustees 
contains the usual declaration by the defendants that the state 
ments contained in the document are true to their knn 1 

e«p, .s „„ »d bdi f rj “To 

such ,be, believe .h.„ be .rue. Following .T i .te 

indorsement, "Explained by me to the defendants ah . 

Priya Lai Mullick, articled clerk to Mr G C ^ 7" ' 

cutta.” That is the Nawab’s solichor TMs ' ’ ' 

duced, and no explanation was given for hisTb"^^* 

Mehdi Ah Khan identities his si nat^tot' 

statement, he says nothing about the docume b K • 
explained either to himself or to her. " 

In theirLordships’view it is impossible under these cirr. t 
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contents, purport, or effect of the trust deed we T 
the knowledge of Fatima Begum, or that she had to 
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of them all. It purports to be made under the provisions of s. 61 
of the Oudh Land Revenue Act (XVII. of 1876). Having regard 
to the contention of the respondents that no weight or significance 
is to be attached to the satements contained in documents such as 
those signed by her in these proceedings, unless and until it be 
proved affirmatively that their contents were fully understood by 
her, it is essential to examine some of the provisions of this statute. 

r. y ’s. 61 it imposes on all persons obtaining possession of land or 
the profits thereof, whether by succession, purchase, or other form 
of transfer, a statutory duty to give notice of the same, immediately 
after it has taken place, to the tahsildar of the tahsil in which the 
mahal to which the land belongs is situated, or to the Deputy 
Commissioner of the district. If the notice be given to the former, 
that officer is bound to report to the Deputy Commissioner. By 

s. 62 the Deputy Commissioner, on receiving this notice, is bound 
to make such inquiry’ as the Chief Commissioner may from time to 
time prescribe, in order to ascertain the fact of the alleged trans¬ 
mission of the property, and if the transfer appears to have taken 
place he must, in accordance with the rules made by the Clue 
Commissioner, record the same. This entry', no doubt, does not 
prejudice the right of any person who may claim and establish 
in a Court of competent jurisdiction a right to an interest in the 
land to which the entry refers. Sect. 63 enacts that, if the person 
succeeding be a minor or under disability, the guardian or other 
person M ho shall have charge of the property shall give the notice, 
and by s. 64 a fine is imposed on any person neglecting for three 
months to give the notice prescribed by s. 61. 

These are the admUiistrative duties of a quasi-judicial character 
imposed upon these public officials. It is scarcely conceivable 
that when the application is grounded upon the statement contained 
ill a petition signed by a pardanishin lady, both on behalf of herself 
and as guardian of her children, these officials would omit to take 
adequate steps to ascertain whether she knew the purport and 
effect of the documents she signed. He would utterly fail in his duty' 
if he omitted to do so, and in the absence of all evidence that he did 
fail in his duty in this respect the maxim omnia praisumuntur recte 
esse acta must, their Lordships think, be applied to the proceedings. 

Now in the body of the petition it is stated that Zaigham-ud- 

i . 'f 
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It would be strange indeed if the ill-begotten child of a menial 
servant and a frail negress, never therefore owned asason of the 
Nawab or treated by him as such, should be at once selected for 
such an honour. Moreover, it was not a barren honour, for. ifSultan 
Mirza speaks the truth, from the time of the mutation he and the 
other heirs “have been realizing their shares of the profits 
separately.” He does not appear to have been contradicted or 
even cross-examined on this point, and the husband of Raushan 
Ara Begum, who is still alive, was not produced to prove that his 
wife, though excluded from all further participation in her father s 
assets by the trust deed, did not also receive her share of the income 
of these zamindari villages. 


On June 9, 1899, Fatima Begum applied under s. 10 of Act VIII. 
of 1890 to the District Judge of Lucknow to be appointed guardian 
of the persons and property of her two minor sons. The application 
purports to be signed by her in both her capacities and by the same 
pleader, Lochan Lai. It contains a final passage in the usual form 
to the effect that she knew of her own knowledge that the entire 


immovable property to which the minors are entitled was of the 
value therein stated in detail, and that they were in possession of 
this property, and that their relatives are, amongst others, Hasan 
Mirza,brother of the minors, born of a harem ofZaigham-ud-Daula, 
deceased. In the schedule to the application, also purporting to 
be signed by her, she sets out the shares of each of the properties 
contained in the trust deed belonging to the minors. Kvery item 
in this schedule is inconsistent with the provisions of the trust 


deed. 

On June 12, 1900, Fatima Begum made an application, under 
s. 31 of Act VIII. of 1890, to the District Judge of Lucknow for 
permission to mortgage the shares of the minors, together with her 

own share in the properties therein mentioned, for the sum of 
Rs. 35,000, for the purpose of raising money to be applied m dis¬ 
charge of the judgment debts of the deceased Nawab. Two state¬ 
ments, A and B, were attached to this application, the first setting 
out the debts of the deceased Nawab, and the second the properties 
of which he died seised or possessed. In the former die name of 
Fatima Begum appears as an incumbrancer on all the property 
of the deceased Nawab for the sum of Rs. 85,000, the unpaid 
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Ir statement the first number is 

situat^dTcr't^"'^^"' seventy-eight shops and land 

Chauk, city of Lucknow, the ancestor’s share being 

our-nmths and the minor’s two-ninths ; the charges upon it creld 

ythe ancestor are put down at Rs 31 755 7 8 

value nm and its estimated 

No 17 v" u o only Rs 600 

Rs 55 oli) Th f value 

Rs oo.W. The amount due upon this under Mr. Farr’s mortgage 

IS stated to be Rs. 20.023 and his costs Rs. 5117. The shares of the 

minors are set forth; they are half their father’s share. If the trust 

deed was valid their share would be the entire share of their father 

On June 26, 1900, the District Judge granted permission to 
mortgage Nos. 2 to 14 on list B for Rs 16 Onn to 

draft mortgage filed; the shops in Lucknow and No iTr^sscI] 
Street, Calcutta, being therefore excluded. The mortgage now sued 
upon was executed the same day. It purports tn h ! ! 

•ons. Her signature is witnessed by her brother and the other 
Witnesses, who are described a. identifying her before the regisTra' 
and IS also signed by Syed Mohamed Mirza. 

The very first recital in this deed ic i 

a natural death in Lucknow on August 1 im 
vivmg his widow, the declarant his two ’ ■ ’ 

Sult^ Mirza, his major son. and Ra "hanT: r/um^Ms^^"^^ 

daughter, as his heirs. It is further recited that the n / 

ordered the declarant to contract a debt of RsT6 000 on h"‘ 
of the property of the minors ■ and t security 

order and with^a ,iew to"Zront .o-l 

- -rL'r.: 

fr“r.t2;ra'd' :::^;r;s‘t 

if aware of the purport and contents of the trust deed 
treated i, as invalid, and never, with full Knowledge 
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and effect, or, indeed, at all, elected to accept the provision made 
by it for her and her children as a satisfaction of the unpaid balance 
of her dou er. If she was never fully informed of its purport and 
contents, any election by her to accept the provision made for 
herself and her children by it in discharge of the unpaid balance of 
her dower would, of course, be of no avail. If this be so, the mort¬ 
gagee’s rights cannot be affected, or his security invalidated, by 
any course of action she might have chosen to take after the execu¬ 
tion of the mortgage. 

As regards the receipt of the rent or income of the property 
mortgaged, it must be borne in mind that Fatima Begum would 
have been entitled to an eighth share of it and her sons to their 
shares of it, even if the trust deed had never existed; and that she, 
as their guardian, would have been entitled to be paid their share 
as well as her own, while under the trust deed the trustees or she 
herself, with their permission, would have been entitled to receive 
the entire income. The receipt, therefore, by her of a portion of the 
income of any of the property comprised either in the trust deed or 
in the mortgage might be equally consistent with her title under the 
deed or independent of it,and therefore no proof at all of possession 
under it. There are letters from the agents of the Bank of Bengal 
at Lucknow to the trustees acknowledging the receipt from the 
branch of their bank at Calcutta of different sums to be placed to 
their credit ranging from August 21, 1901, to July, 1902. It is not 
shown precisely what was the true nature of these lodgments in the 
bank at Calcutta, but from their dates and amounts and the place 
of lodgment the inference probably would be that they were the 
rents of the only property belonging to the deceased Nawab situated 
in Calcutta. The evidence of Mehdi Ali Khan on this point is very 
unsatisfactory, but is more consistent with the lady’s taking 
against the trust deed than under it. There is no satisfactory 
evidence, therefore, in their Lordships’ opinion, that the trustees 
ever entered by virtue of the trust deed into receipt of the rent or 
income of the property comprised in the mortgage sued upon, and 
consequently there is no satisfactory proof that the possession 
of this portion of the property the subject of the gift was ever 
delivered by the settlor to the trustees. Even if the proof of the 
receipt of the rent of the Kothi, 13, Russell Street, Calcutta, were 
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^dber^HT conclusion that possession of it 

had been dehveved to the trustees at the date of the trust deed 

■ Loidsh.ps view. It IS not, the receipt of the rent of fh.c. 
p.-eniisc.s. differing altogether as they do in nature and charLL 

ilXr v'l'l separated by many miles from these 

ah. villages, and not forming with them one concrete whole 

r^ould funi.sh no proof whatever of the delivery by the settlor to’ 
the n-ustees of his shares in the villages mentioned Jthe mor^ge. 

Their Lordships are therefore of opinion that, possession of the 
pt ope. ty mortgaged not having been proved to have been deliver¬ 
ed, the gitt IS according to the Mahomedan law applicable to the 

c e, void and that the mortgage sued upon is therefore a valid 
and a binding instrument and a good security. 

The onh’question remaining for consideration is the legitimacv 
o -.11 tan Mirza. The burden of proving his illegitimacy rests 

a p,e,a„g3 in .he S„, i.,s„„ce a, ,1. even., on S 

plaintiffs in the second suit. It would appear to tbp' t ' i l- 

that a fallacy underlies some of the arguments addrelsedTo them 
that the fact 

that the fact, even if true, that Sultan Mirza was treated by th, 
Nawab, and espeaally by his family, with less care, kindness con¬ 
fide, ation, and respect than the sons of the high-born ladies to 
whom the Nawab had been united by nikkai marriages, furnishes 
p. oof of Sultan Mirza-s illegitimacy. Under the Mahomedan law 

and indeed under the English law, the legitimate son of the most 

ow-born. debased, and degraded woman to whom a man could be 
lawfully united has JUSt the same proprietaiy right in his father's 

P^perty as if l.is mother had been the most well-born and the purest 

Utit >s rather against human nature to suppose that this equalitv 
before the law should secure equality of treatment in the domestic 

an?t- Tr ° -hich Sultan TlTrl 

and his mother received m the 

.i...n. «i.h hi. pc.i.i„„ „ ,hp „„ oSS atd™'; 

both received, especially the latter is still mnr * 

I ic lacrei, is still more inconsistent with 
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her being, as the respondent alleged, the mistress of a menial 
Servant, and he the offspring of their intercourse. Even while she 
was pregnant with child she was permitted privileges which it is 
almost impossible to believe would have been accorded to her if, 
her state being known, as it must have been, it was attributable 
to her improper intimacy with a menial servant. Sultan Mirza, 
when he grew up, turned out to be rather a jjictuvais stijct. His 
connection with theatres displeased the Nawab. His mother had 
eloped or disappeared. If he was the illegitimate son of the menial 
servant there was no reason why the Nawab should not have turned 
him adrift. On the contrary he kept him on In his (the Nawab's) 
home, undoubtedly associated, to some extent, with him, had him 
about his person, and, it is apparent on the evidence, had some 
regard for him. In their Lordships* view the reasonable inference 
from all the evidence on this point is that Sultan Mirza was, at all 
events, the son of Zaigham-ud-Daula and this negress. 

The crucial q-uestion then is, Was he the Nawab*s legitimate 
son? There is no question that Sultan Mirza was the son of this 
woman. That is admitted by all parties. Now four witnesses 
have proved distinctly that the Nawab acknowledged him to be his 
son. Tha!t prima facie means his legitimate son: Fuzcelun Bcebce 

V. Omdah Bcebc£.{\) 

The first of these witnesses, Nawab Faghfur Mirza, the son of 
Prince Mutaz-ud-Daula, belonging to the family of the Kings of 
Oudh, states that he knew Zaigham-ud-Daula for thirty to tliirty- 
fiv'C years; that he knew Sultan Mirza and his mothci , that Ke 
saw llie Nawab and Sultan Mirza treating each other like father and 
son: that lie went to see the deceased Nawab in his last illness, 

and then found Sultan Mirza attending him; that the Nawab had 
been displeased with Sultan Mirza because the latter had become 
addicted to singing and dancing, but that as far as the witness could 
judge the Nawab had forgiven him; that fifteen or sixteen years 
had elapsed since then; and that the Nawab on one occasion 
introduced Sultan Mirza to the witness as his son. The second 
witness, Khan Bahadur Shujaat Ali Khan, states that Zaigham- 
ud-Daula told him that the negress, Sultan Mirza’s mother was 
his muta wife, that he saw Sultan Mirza visiting the family in 

(1) 10 Suth. W.R. 469. 
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trrHir:s!r„”‘r r f 

The third witness Husain Al'^ 

Ben^l, s.„e, Z 

Kamyal Baksh, son of the late K' 'named to Mirza 

Mirza; that he saw him with hisTathe Sultan 

told the witness that Sultan Mirza was his^o!, 

and that he saw him once or nvice visiting at Mu^sL^badT" ’’ 

Zaigham-ud-Daula’s lifetime This witne. Anting 

ot the day at whirh j xr ‘^^ve, asto the time 

Hi- •“ 

"ZZZ tZZZZ z T“ -- 

■rs S 

confl,c. „,-,h .h„e s.a.e„e„,s, ,„d shows condos Jy 'I t r" T 
anything m the case to discredit the evidence of the^ W witnl"'' 

eic'h 7,'T" "’■ Z oZZoLZ 

each of them once, and therefore their recollection is unreliable 

7Z ,o7 ° -""W naturally i„.r„d„ci 

on to a fnend as his son more than once; and second tb.e 
they speak to what took place many years ago The r 
however to have a clear recollection of the events they Jepo^To • 

h"ari^ zrz 

Much reliance was placed upon two documeni-c;« tsctriv 

trust deed, which, it was contended, eontaTneTa dtrcfr 
by Zaigham-ud-Daula of Sultan Mirza’s legitimpn ®P“^'®bon 

Sf Bo^ht""!"'^ memorandum bearing date’/eruaSh S' 

1893. Bmh these documents were composed many years subsequent’ 
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to. the dates of the acknowledgments deposed to by the four wit¬ 
nesses mentioned. In the first he names his children by his first 
wife and those by Fatima Begum, and states that there can be no 
heirs to him but these; that these persons are the owners of and 
heir^ of his property ; and that if any other claimant comes forward 
his claim should be considered invalid by the Government. In 
the memorandum he states that, one of his sons by his first marnage 
having died, his three sons, one daughter, and his wife Fatima, 
five persons in all, are his heirs, and he proceeds to declare that 

besides these he has none, and that if any added person comes for¬ 
ward as hi-s heir other than a son or daughter thereafter bom to him 
by his wife Fatima Begum, his claim shall be considered false and 

unlawful. It is quite evident f rom these documents that Zaigham- 

ud-Daula was very apprehensive that some person would come 
forward claiming to be his heir, else it would be meaningless and 
purposeless to write thus. These apprehensions and fears would 

have been irrational if the person whose claim he desired to defeat 

was the well-known progeny of the negress and a menial semant. 
But his fears could easily be accounted for, if in fact he had had a 


son by a muta wife whom he had treated to some extent as a son, 

and who by reason of that treatment might be a formidable claim¬ 
ant but yet whose claims he desired, not unnaturally perhaps, ^o 
dismunt. Their Lordships do not think that the evidence of the 
four witnesses above mentioned is rebutted or discredited by 


these documents. 

If this be so, the rule of the Mahomedan law applicable to the 

case is well established; No statement made by one man that 
another (proved to be illegitimate) is his son can make that other 
legitimate, but where no proof of that kind has been given such a 
statement or acknowledgment is substantive evidence that the 
person so acknowledged is the legitimate son of the person who 
makes the statement provided his legitimacy be possible: MuJtam- 
mad Aliahdad Khan v. Muhammad Ismail Khan{l) Nawab 
Muhammad Azmat AH Khan v. LalH BcgumAZ) 

It is also well established according to Mahomedan law that if 
a member of a family, such as Fatima Begum was of her husband’s 
family, makes statements touching the sonship or heirship of a 


(1) I.L.R. 10 Allah, 289. 


(2) L.R. 9 Ind. Ap. S: 
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person, such as are contained in many of the written documents 
she has signed m reference to Sultan Mirza’s heirship, those state¬ 
ments are gooa evidence of the family repute concerning him • 

Begun, v. Sadik AH A/ia«(l) ; Baker AH Khan v 
Anjiiman Ara Begum. {2) 

On the whole case, therefore,their Lordships are of opinion that 

decrees appealed from in these consolidated appeals are both 
rroneous and should be reversed, and the decrees of the Sub- 

sh restored, and that both appeals 

should be allowed with costs here and below, and they will huni- 
bly advise His Majesty accordingly. 

Their Lordships, however, do not think that thpv 

this case without making a few observefmnc ^ 

features of ft.. I f f ot^servations on some remarkable 

features of the litigation out of which the appeals have arisen 
First, as to the question of the duration of the litigation The first 
suit was instituted on April 30, 1907. Various applications tire 
ade by the parties for extension of time. The issues were fixed 
on August 26, 1907. On June 19,1908. the hearing began and 
lu^gment was delivered by the Subordinate Judge on'octobe’r 2^ 

m9, two years and five months after the institution of the suit’ 

T petition of appeal to the Court of the Judicial Commissioner 
was lodged on January 28, 1910, and the judgment of the Court was 
not defivered till November 13, 1911. An application for liberty to 
appeal to h.s Majesty in Council was lodged on December 19 1911 
ermission was given on December 13, 1912, but the notice that it 

19 3 ffie respondents till January 23 

Offit ^PP"“' " lodged at the Privy Council 

Office on April 15. 1914, but the appeals were not setdol ^ 

hearing ti l October 27, 1915, that is, about eight years aL f 
months after the institution of the suit ^ ^ 

June .«S, " 

ast^'lh July. >*». was adjoamed till ihl 

(1) mmTo dh^r^ was not delivered till October 25 

izi, ii**’ " «) r R, 3. ,„d. A„. H S: 
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j. C. 1909. The petition of appeal to the Court of the Judicial Commis- 
1916 sioner was not lodged till January 27, 1910, and judgment was 
SadTk given till December 13, 1911. 

HUSAIN delays as these are discreditable to any judicial system,. - 

and their Lordships have no reason to think they are not to a large 

ALi'liHAN. extent avoidable. They vastly increase the costs, keep litigants 
- in a state of anxious uncertainty, and prejudice their interest in 

many ways. 

Next, the cross-examination of witnesses was so unduly pro¬ 
longed by the repeated asking of frivolous and irrelevant questions 
that witnesses had to be recalled two or three times, often at 
considerable intervals, before their cross-examination was con¬ 
cluded, and, when recalled, the questions already asked and 
answered were often repeated. The cross-examination was thus 
broken up into several detached portions. If it w.ere specially de¬ 
signed, as their Lordships are confident it was not, to expose wit¬ 
nesses to the risk of being tampered with, and to promote the fabri¬ 
cation of false evidence, no better system could be devised for that 
end than this splitting up of the cross-examination of witnesses. , 
Again, though the application to examine Fatima Begum may 
possibly have been rightly refused in the first instance, having re¬ 
gard to the time at which it was made, their Lordships cannot but re¬ 
gret that after the case had progressed, and every one saw, as they 
must have seen, that it was vital to obtain her evidence, the Subordi¬ 
nate Judge did not announce to the parties that he was then ready to 
give permission to have her evidence taken, and did not impress 
upon the respondents in the first suit that as they sought to have 
declared void the solemn deed this lady had entered into, and on the 
faith of which she had obtained the appellant’s money, it was their 
duty to examine her to explain the circumstances under which she 

entered into it. That was not done, however. The defendants 
did not again apply, and the case proceeded to drag slowly on 
without the evidence of the witness who knew all about the facts, 
and whose evidence would probably have put an end to the con¬ 
troversy one way or another in a few hours. 

Finally, their Lordships feel bound to criticize adversely a 
practice followed in these two cases, which is as illegal as it is 
slovenly and embarrassing. By s. 141 of the Civil Procedure Code, 
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e ei e7“ c H “« P-cicall, 

«a ted ,„ Order x,„.,r. 4. under the Code of Gvii Procedure 

ITO ,t s provtded that a presiding judge shall indorse with hi 
own hand a statement that it (l.e., a document proved or admitted 
m evidence) was proved against or admitted bv the person sp- ' 
Whom it tvas used^Tha, course was in „,„,v in's,f„:.‘:^"orr 

nd pe.plexmg controversies arose on the hearing of these apnealo" 
as ,0 whether o,r cenain documents, prints of which were bLnd 

p in the record, had been given in evidence Th 

of the then ex.stmg law and the necessity of observing them ^ 

copy of this circular was sent not only to the Hi^h C f r 

Madras. Bombay, and Allahabad, but. in^ additt f 
Commissioner of Oudh and other Judicial Commissioners Th 

Lordships, with a view of insisting on the observance of the 

wholesome provisions of these statutes, will in order fn 

ininstice, be obliged in future on the hel'ng ot f d 

to refuse to read or permit to he used atpZ: 70^"^ 

in the manner required. muorsea 

Solicitors for appellant: Watkins & Hunter. 

Solicitors for respondents; Barrow, Rogers cS- Nevill. 
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J.C.* MAHARAJAH OF BOBBILI . Appellant; 

1916 and 

/uTTu NARASARAJU PEDA SRINHULU and 
- Another .Respondents. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Procedure—Decree of District Court—Transfer for Execution—Proper 
Court for subsequent Application—Limitation Act (/X. of 1908), 
Sched. I.j art. 182 (5.). 

When the decree of a District Court has been sent, under the 
Code of Civil Procedure, 1882, s. 223, to the Court of a Munsif for 
execution, and has not been returned to the District Court, the 
“proper Court/' within the meaning of the Limitation Act, 1908, 
Sched. I., art. 182 (5.). in which to apply "for execution, or to take 
some step in aid of execution,” of the decree is the Court of Ae 
Munsif. Consequently, in the above circumstances, an application 
in the District Court will not prevent the time for enforcing the 
decree from running (under art. 182) from the date upon which it 

was made. 

Appeal from a decree of the High Court (May 2,1912) affirming 
an order of the District Judge of Vizagapatam. 

The appellant on April 5, 1904. obtained a money decree against 
the respondents in the Court of the District Judge. In September, 
1904, the decree was sent upon his petition and under s. 223 of the 
Code of Civil Procedure, 1882, to the Court of a Munsif for execu¬ 
tion against property within the jurisdiction of thatCourt ;it remain¬ 
ed unexecuted in that Court until August, 1910. In Januar)% 1908, 
the appellant petitioned the District Court for execution of the 
decree and that notice under s. 248 of the Code of Civil Procedure, 
1882, might be issued to the respondents, but this petition was not 
proceeded with. On April 27, 1910. he made the present applica¬ 
tion to the District Judge for execution of the decree by the sale of 

property which had been attached by the Court of the Munsif. 

The District Judge held that the application of January, 1908, 

was not made to the ^‘proper Court” within the Limitation Act, 

1908. Sched. I., art. 182 (5.), and that the three years’ period of 

limitation provided by that article consequently ran from the date 

* Present : Lori* Huckmaster L.C., Lord Atkinson, and Sir John 
Euge. 
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rh^ H Court. j,., 

igh Court affirmed the decision. The learned judges '— 

execution ".-a.dectee....Ui{i;i 

an order pem.tting it; the MonsiCa Court had seisin of the execn 

t.on proceedmgs, and there was no order of the District Court "" — 
taying execution proceedmgs in the Munsif’s Court 

ThlT/Trl^' and for the appellant 

The District Judge was not deprived of jurisdiction over thfdecree' 

bysendrnj utothe MunsifsCour, for execution; Baij 7a7k 

St. or " ‘ ‘ «' J“. 1908, was Lde ,0 

T A ^ ‘’,'1 7°'“^ ”'“'"8 “f a”' 182. The District 

Judge could have made an order under s. 248 of the Civil Procedure 

Code, which was a ‘ ‘step in aid of. execution.” The question is 

not whether that application was irregular, but whether "he Di" 
tnct Judge had jurisdiction. 

The respondents did not appear. 

July 14. The judgment of ^ their Lordships was delivered bv 

decree, dated May 2. 

1912, of the High Court at Madras, which affirmed an order dated 

6ctober 25, 1910, of the District Judge of Vizagapatam dismissing 

Apiil S, 1904, on the ground that the application was time-barred 

ApriT 27'T9ir‘^'’ "PP’^cation of 

April 27, 1910, was barred by limitation depends on whether a 

previous ^plication for the execution of the decree which had been 

made on December 13,1907, was made to the proper Court within 

the meamng of art. 182 of the First Schedule of the Indian LimTtl 
tion Act, 1908. The period of limitation applicable in this case was 

three years from the date of applying in accordance with law to the 
proper Court for execution, or to take some step in aid of execution 

not appeared and have not 

b.=„repre,.„ttd .hi. appeal. The facts, w, .heirLord.hip. have 


(1) (1905) 1 Calc. LJ. 315. 
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The appellanton Aprils, 1904, obtained a money decree against 
the respondents in the Court of the District Judge of Vizagapatam. 

In September,1904, the appellant presented a petition to the Court 
of the District Judge by which he prayed that the decree should be 
sent to the Court of the Moinsif of Parvatipur for execution, on the 
ground that the properties of the respondents were situate within 
the local limits of the jurisdiction of the Court of the Munsif, and 
thereupon the District Judge by his order of September 30, 1904, 
made under s. 223 of the Code of Civil Procedure, 1882, sent the 
decree for execution to the Court of the Munsif of Parvatipur, and 

in compliance with s. 224 of that Code sent to the Court of the Mun¬ 
sif (c) a copy of the decree, (i>) a certificate that satisfaction of the 
decree had not been obtained by execution within the jurisdiction 
of the District Court, and (c) a certificate that no order for the 
execution of the decree had been made except the order for the 
transfer of the decree. 

On the application of the appellant the Court of the Munsif oi 
Parvatipur in execution of the decree attached immovable property 
of the respondents which was within the local limits of the jurisdic¬ 
tion of that Court. Subsequently on March 10,1905, two months’ 
time was, on their application, granted by the Court of the Munsif 
under s.305 of the Code of Civil Procedure,1882,to the respondents, 
aiid it is stated that the petition for execution was dismissed. No 
further steps were taken to get the decree executed by the Court of 
the Munsif. 

On July 9,1907, the appellant applied to the Court of the Munsif 
for a copy of the decree which had been sent to that Court under 
s. 224 of the Code of Civil Procedure,!882, and by order of the head 
clerk of the Court of the Munsif of July 11,1907, he was informed 

that “No copy of decree in record. It appears that it was returned 
to the District Court with non-satisfaction certificate.” That 
information was incorrect. On December 13, 1907, the appellant 

presented a petition to the Court of the District Judge in which he 
alleged that he had presented in 1905 a petition to the Court of the 
Munsif of Parvatipur for the attachment of the immovable pro¬ 
perty of the respondents, that the attachment was made, and that 
subsequently the decree had been retransferred to the District 
Court: and prayed (1.) “that the property described in the schedule 
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hereto attache,I may be sold „„der s. 287 of the C P. Code for 

Of Civil Procedure: 1882 J^ht Liretlt r' 

property t.as, i„ fact, describ:d i„ the“tedo e buT^'"?' “ 

ships- opinion it i. p,ni„ ,h., "“gS'l" 

.he property tvhich had been^t^td” t: c' 'f' 

Munsif. The petition, being defective vTarret f 
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of October 25. 19U). From that decree of the High Court this 

appeal has been brought. ^ r 

As the decree of April 5.1904, had by order of the Court of the 

District Judge been sent on September 30,1904, to the Court of he 

Munsif of Parvatipur for execution by the latter Court and as 

copy of the decree .ith the non-satisfaction certificate was i^ot 

relumed to the Court of the District Judge until August 3, 19 0 

and as the petition of December 13,1907, was for --utmnof ^e 

decree bv sale of the immovable property of the respondents which 
. as within the local limits of the jurisdiction of the Munsif s Court 
their Lordships, having regard particularly to ss. 223,224, 228, an 
230 of the Code of Civil Procedure,1882,are satisfied that when that 
petition of December 13, 1907, was presented to the Court ot the 
District Judge that Court was not the proper Court to which the 
application to execute the decree by sale of the immovable P^perty 
which had lieen attached by the Court of the Munsif should have 
been made, and that proper Court to which that application 

should have been made was the Court of the Munsif of Parvatipur, 
as that was the Court whose duty it then was to execute the decree 
so far as it could be executed by that Court. Consequently, t le 
application by the petition of April 27,1910, was, when made, tune- 
barred under art. 182 of the First Schedule of the Indian Limitation 
Act 1908, as no application had been made within three years in 
accordance with laiv to the proper Court for execution or to take 
some step in aid of execution, of the decree. Further, their Lord- 
ships agree with the District Judge that the application of April 2/, 

1910, was not made to the proper Court. 

Their Lordships will humbly advise His Majesty that this appeal 

should be dismissed. 

Solicitor for appellant: Douglas Grant. 
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fixtures were erected before June 1. 1863, but this admission was 
not eml)odied in their decree. 

1916. June 26. Dc Gmyther, K.C.. and Sir Garth, for the 
appellants. The respondents having denied the appellants right 
to compensation, the only remedy available was by a civil suit. 
Upon the true construction of ss. 617, 618, and 619 the compensa¬ 
tion was not assessable, or was not assessable exclusively, in 
the Small Causes Court. It was important to establish that the 
structures were erected prior to June 1, 1863,before their demolition 
destroyed the evidence of their date as shown by the character of 
the work and materials. It is in accordance with the analogy of 
the English Lands Clauses Act. 1845, that the compensation should 
be assessed before possession was taken. In any case the appel¬ 
lants were entitled to a declaration that the structures were erected 
l)efore June 1. 1863. and that they were entitled to compensation. 

The respondents were only called on as to the last-mentioned 
contention. 

Dunne, for the respondents. The substantial question in the 
litigation was whether the appellants were entitled to compensation 
as a condition precedent to the demolition of the structures. They 
should have waited and proceeded in the Small Causes Court. 
Their suit was premature. 

July 17. The judgment of their Lordships was delivered by 

Lord Ruckmastkr L.C. In this case the appellants are the 
owners of a bazaar in Kidderpur, which abuts upon two public* 
streets known as Garden Reach Road and Diamond Harbour Road 
respectively. Along the frontages of these streets there are a 
number of verandahs or shops connected with the main buildings 
and erected upon culverts or platforms placed over drains which 
run by the side of the roads. The streets and drains are vested in 
the respondents as the Corporation of Calcutta, and they on July 13, 
1905, and April 21,1908. served notices! under s. 341 of the Calcutta 
Municipal Act of 1899) upon the appellants, requiring the removal 
of these fixtures in I )iamondHarl)ourRoad and Garden Reach Road 
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respectively. Sect. 341 of the Act, so far as it affects service of 
the notices, is not material, but it contains, in sub-s. 3, certain 
provisions material to this dispute, which are in these terms : “If 
the owner or occupier of the building proves that an}' such fixture 
was erected before the first day of June, one thousand eight hundred 
and sixty-three, or that it was erected on or after that day with the 
consent of any municipal authority duly empowered in that behalf, 
the corporation shall make reasonable compensation to ever}' 
person who suffers damage by the removal or alteration of the 
fixture.” 

The appellants paid no attention to the notices, and the respon¬ 
dents accordingly made application to the magistrate for demolition 
of the structures as to Diamond Harbour Road on November 22. 

" 1905, and as to Garden Reach Road on November 5, 1908. Orders 

were made on both these summonses—on the first on December 22, 

* 

1906. and on the second on May 27, 1909. A rule nisi was obtained 
by the appellants to discharge the order relating to Garden Reach 
Road, but this rule was set aside on July 22, 1909. 

On August 6, 1907, the respondents, in answer to an application 
of the appellants, offered Rs. 178 as compensation for certain of the 
erections in Diamond Harbour Road; on August 6, 1909, a similar 
application was made in respect of Garden Reach Road, and no 
reply having been received by August 20,1909, these proceedings 
were instituted. At this time no steps whatever had been taken by 
the respondents to enforce the order for demolition, nor, excepting 
in respect of the one set of premises in Diamond Harbour Road, 
had they made any offer for compensation if demolition took place. 
In fact, as appeared in the proceedings, the corporation denied the 
right of the appellants to be compensated, upon the ground that, 
with a certain exception, the buildings in question had not been 
erected before June 1, 1863. The relief sought in the suit was 
ranged under five heads. The first asked for a declaration that the 
structures in dispute had been affixed before June 1, 1863. The 
second that the plaintiffs were entitled to compensation for the loss 
that they would suffer by their compulsory removal. The third 
that the corporation could not remove the structures until reason¬ 
able compensation had been paid. The fourth asked the Court to 
fix the amount of compensation. The fifth asked for an injunction 
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restraining the corporation from interfering with the structures 
until the compensation was paid. 

The corporation specifically denied the allegation that the struc¬ 
tures in Garden Reach Road had been erected before June 1. 1863 ; 
but as to Diamond Narbour Road they gave a more qualified denial, 
and admitted that part of them had been erected before that date. 
They disputed that the payment of compensation was a condition 
precedent to the removal of the fixtures, and they alleged that under 
s. 617 of the Calcutta Municipal Act the claim with regard to 
Diamond Harbour Road was bad in law, and that the suit could 
not be entertained by the Court. 

The Subordinate Judge found in favour of the plaintilTs upon all 
the issues, and allowed compensation to the plaintiffs to the extent 
of Rs. 122,000. From his decree the respondents appealed to the 
High Court, and on the hearing of the appeal for the first time they 
admitted that all the fixtures in dispute had been erected before 
June 1, 1863: this admission having been made, the High Court 
reversed the decree of the Subordinate Judge and dismissed the 
action with costs. From this judgment of the High Court the 
present appeal has been brought, seeking to restore in all parti¬ 
culars the decree of the Subordinate Judge. 

The two (|uestions of law that arise for consideration can be 
brielly disposed of. 

The first relates to the true construction of s. 341. Their Lordships 
cannot find anything in this section which renders the assessment 
of compensation a condition precedent to the demolition of the 
structures. The words of the section, which have already been 
quoted, only provide for compensation to the person “who suffers 
damage’’ by the removal. Until the removal is effected no damage 
is in fact suffered at all, and there is but little advantage to be 
gained in considering, as counsel for the appellants desired their 
Lordships to do, the questions of compensation under the Lands 
Clauses Act of 1845. or the consideration of whether, in certain 
circumstances, assessment of compensation ought to be a necessary 
condition precedent to interference with property. It is sufficient 
that, in their Lordships’ opinion, the words of the statute, construed 
as they stand, do not furnish any ground upon which to support 
the appellants’ claim. 
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The next point is whether, under s. 617, the fixing of compensation 
ni case of dispute is not placed in the Court of Small. Causes, so that 
the question was not cognizable by the Court in which the present 
suit M as instituted. Their Lordships think that in this respect 
also the judgment of the High Court was clearly correct. Omitting 
mrelevant and unnecessary words for the present purpose, s. 617 
provides this; “Where . . any municipal authority . is 
required by .... this Act to pay .... compensation, the 
amount to be so paid, and, if necessaryq the apportionment of the 

same, shall, in case of dispute, be determined ' bvtheCoi-r^ 

of Small Causes.” ytneCou.. 

Their Lordships find it quite impossible to understand how these 
words can be read so as to exclude the present dispute from their 
meaning; and, indeed, counsel for the appellants did not contend 
that S.617 read alone would bear that interpretation, but they 

sugge,sted that the effect of ss. 618 and 619 would be to show that 

s. 617 was not intended to apply to claims by a person against the 

nnimcipah y, but only by the municipality against other parties. 
Now ss. 618 and 619 refer to the means to be taken in order to 
obtain payment and recovery of expenses or compensation au-arded 
m s. 617. And in both of these sections reference is made to the 

claim being a claim enforceable only against a person, the words 
municipal authority” being omitted. The respondents say that 
m these sections, by virtue of certain interpretation clauses, the 
word person” includes “municipal authority.” It may be so’ but 
in their Lordships’ opinion it is quite unnecessary to decide’ the 
question. Even assuming the appellants’ view of ss. 618 and 619 

to be correct, it amounts to nothing more than this, that a special 

means of recovery of the amount awarded is given to the munici¬ 
pality which IS not given to the individual; but from this it does not 
follow that the amount of compensation payable by the munici- 

pality to the rndividual, when in dispute, should not be fixed and 

de.e™,ned under the earlier section. So far. therefore, as the suit 

sought rehef under any but the first two heads it was miscon- 

ee,ved, and the whole of the e.apenses thereby occasioned were 
thrown away. 

Their Lordships think, however, that, in the circumstances of the 
case, the appellants were entitled to ask for relief under the first twa 
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heads of their claim. When the proceedings were started the 
corporation was not i>repared to admit the claim to compensation 
excepting in respect of a small portion of the premises in Diamond 
Harbour Road. Orders were outstanding for demolition. These 
orders might have been enforccfl at any moment, and. as the matter 
stood, they would have been enforced by the corporation under an 
assertion that, except for a small amount, no compensation would 
be payable in respect f)f the damage done. This seriously affected 
the appellants’ right of property in these structures, and they were 
entitled to ask for a declaration in respect of this right under s. 42 
of the Specific Relief Act. It does not. of course, follow that the 
judge would be bound to give the declaration sought, but their 
Lordships think that the discretion of the Subordinate Judge would 
have been rightly exercised in granting such a declaration or in 
making an equivalent order. When, however, the matter proceeded 
to the Court of Appeal, the whole of this dispute was abandoned. 
There was no longer any controversy as to the date when the build¬ 
ings were erected, and the corporation made a plain admission that 
they were all built before June 1. 1863. If the High Court had 
incorporated this admission into the actual form of their decree 
instead of referring to it in the reasons which they gave, their judg¬ 
ment would have been correct in form, as it was. in their Lordships* 
opinion, correct in substance, and the appellants would have had 
no ground for complaint. This, however, they omitted to do. and 
though the matter is in one sense a matter of technicalit}', yet, upon 
the whole, their I.ordships think that the appellants are right in 
saying that the decree ought to be amended in this particular. 

The corporation have really raised no objection to this step being 
taken, but complain that this was not the substance of this appeal 
and did not form the real substance of the original suit. This 
matter their Lordships have taken into consideration in dealing 
with the costs of the proceedings; and the order which they will 
humbly advise His Majesty' to make will be that the decree of the 
High Court be amended by’^ introducing an admission on the part 
of the corporation that all the structures affected were erected be¬ 
fore June 1. 1863i and that the appellants are entitled to be paid rea¬ 
sonable compensation by the corporation for the loss which the ap¬ 
pellants would suffer if and when such structures are compulsorily 
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which rendered its existence highly probable, could not be set aside 
in a suit instituted in 190S. 

Attestation of a deed is not by itself evidence that the attesting 
witness consented to the transactiem effected b 3 ' it. 

WJure there has been apparent delay in setting down an appeal, 
a successful appellant will not in future be allowed costs unless he 
can satisfy the Board that he has not unduly protracted the 
lirocccdings upon the appeal. 

Chowdhuri. ^ 1 • V j ( 

- CoNsoi.iDATED Al'PKALS frtim a judgment and eight decrees ot 

the High Court (August 16. \9i)9) reversing a judgment and six 

decrees f)f the Subordinate ]u<lge of Mymensingh (September 17. 

1906 ). 

The suits were instituted in 1905 by plaintiffs, now represented 
Iw the appellants, claiming that certain sales made by two Hindu 
widows between 1848 and 1865 were fraudulent and made without 
legal necessity,and for recover^' of possession from the respondents. 
'I'he material facts are stated in the judgment of their Lordships. 

The Suliordinate Judge held that the defendants had failed to 
show the existence of legal necessity: he determined other issues 
in favour of the plaintiffs and made decrees accortlingly. The 
High Court, holding that legal necessity was established, reversed 
the decrees and dismissed the suits. 

1916. June 22. Dc Gntytltcr. K.C., and Sir IF. Gar/Zi. for the 
ap))ellants. The evidence tlid not establish legal necessity. There 
was no evidence of any decree against the deceased husband, and. 
except in one case, no evidence of the discharge of a creditor. 
Recitals of necessity in alienating deeds are not of themselves any 
evidence of its existence, and in the present case there was no valid 
evidence to support the recitals. \Mahcshar Haksh Siuijh v. Ratan 
Siiiffln 1). Sham Siimiur LoI\. . icehem I\umcar{2), and Birj Lai 
v. Imlar l\u)jwar[^) were referred to.] The attestation of two of 
the deeds by Nanda I-al was no evidence that he consented to the 
alienation; Ilari Ki^licn Bhagat v. Kashi Fershad Shtgli.{4) 

Sir Frlc Richards, K.C„ and Ditanc, for the respondents. When 
there is other evidence the Court is entitled to give weight to the 
recitals. The nature and amount of the evidence necessary" to 

(1) (18%) L.R. 2.1 Iiul. Ap. 57. (3) (1914) I.L.R. 36 Allah. 187. 

(3) (1897) 1..K. 25 hul. Ap. 183. (4) (1915) L.R. 42 Ind. Ap. 64. 
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licircsses of his property. Golokcmoni died on June 8, 1890, 3,nd 
Joydurga on June 6, 1902. During their lifetime they disposed of 
all the property inherited from their husband by the following 
deeds;—August 12, 1848; Hoth widows to Radha Ranta Das, 
for Rs. 175. June 17. 1853; Both widows to Kali Narayan. Roy 
Chowdhuri, for Rs. 1000. December 26, 1856; Golokemoni to 
G. P. Wise, for Rs. 350. December 10. 1859; Golokemoni to 
Goloke Nath Das, for Rs. 250. September 23. 1860: Joydurga to 
T. A. Wise for 700. December 4, 1860; Golokcmoni to Bejoya 
Gupta, for Rs. 110. September 18, 1864; Golokemoni to Golok 
Chandra Das, usufructuary mortgage, for Rs. 100 by an ijara 
patta. July 1, 1865: Joydurga to Shaik Dhondi. for Rs. ^15. 

It was originally asserted that these sales were at an undervalue^ 
but the appellant failed to establish this contention, and it has been 
now definitely abandoned. It may, therefore, be accepted—and it is 
a material circumstance—that the whole property was disposed 
of at its full value by small conveyances realizing sums from 
Rs. 175 up to Rs. 1000, and each of the deeds contains recitals 
alleging various facts to show that there was legal necessity which 
would justify the transaction. 

It is not necessary to examine each of these recitals in detail. 
Speaking generally, the necessity which they put forward is the 
necessity of providing means for payment of debts of the deceased, 
of the expenses consequent on the sradh and the satisfaction of 
debts incurred by the widows for the puropse of obtaining the 
money necessary for the payment of the debts of the deceased, 
and of the expenses of religious ceremonies. In general terms the 
facts recited would establish the necessity alleged, but it is well 
established that such recitals cannot by themselves be relied upon 
for the purpose of proving the assertions of fact which they con¬ 
tain. Indeed it is obvious that if such proof were permitted the 
rights of reversioners could always be defeated by the insertion of 
carefully prepared recitals. Under ordinary circumstances and 
apart from statute recitals in deeds can only be evidence as between 
the parties to the conveyance and those who claim under them- 

Rut in such a case as the present their Lordships do not think 
that these recitals can be disregarded, nor. on the other hand, 
can any fixed and inflexible rule be laid down as to the proper 
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expense must liave been incurred, and properly incurred, in con 
nection with the sradh might be safely assumed. That the deceased 
should have left no debts at ail is extremely improbable,and, indeed, 
one of the recitals referred in specific terms to a particular decree 
in favour of a named creditor. If no explanation whatever could 
be offered as to the absence of any record of this decree, the circum¬ 
stance would place a difficulty in the respondents’ way. But it 
appears that the records of the Court, by which the decree might 
reasonably he assumed to have been made, extending over a 
period from 1843 upTo the death of the deceased, have been 
destroyed by an earthquake, and their Lordships are therefore not 
prepared to allow the lack of proof of the decree to weigh against 
the respondents' position. 

Now the legal necessity that would support these conveyances 
is the necessity for maintenance of the widows, and that main¬ 
tenance need not be measured merely by a sufficient sum to support 
bare existence. The periods at which the properties were sold, the 
small sums for which the sales were made, and the disposition of 
the property piece by ])iece with fair regularity for a period of six¬ 
teen years, all go to support the view that the widows found them¬ 
selves unable to provide sufficient maintenance out of the income 
of the estate. It is impossible at this lapse of time to consider 
minutely the exact amount of money out of which these women 
might have maintained themselves. If the total amount of the 
estate had been such that it could safely have been assumed its 
usufruct would have provided a sufficient sum, different considera- 
■tidns would have arisen. Hut that is not the case. In 1865 all 
the property was exhausted and the widows’ means were at an end. 
From that time until their death they lived with relations. THe 
circumstances, therefore, are sufficient to justify the assumption 
that ])roper inquiry would have disclosed that real necessity existed. 

It is, however, urged on behalf of the appellants that, even if this 
be so, the reasons urged in these recitals differ from the suggestion 
that the sale was necessary for the maintenance of the widows. 
Their Lordships do not accept this view. If money were needed for 
payment of the debts, the amount available for maintenance would 
to that extent be reduced, and if the debts had been paid by the 
widowsoutofborrowed money, it would make no differencewhether 
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they urged as the reason for the sale the necessity to pay the debts 
01 the necessity of maintaining themselves. 

t ,s admitted that there was only one fund available for all 
purposes. \^.hatever the debts of the deceased may have been 

.t was out of this fund that they had to be defrayed a id all n 
evidence ''t' 

eti::e\ii;::r:: -r:' 

of the financial condition of the estate of a dr? Proof 

of sixty years can only result in the production oT" T 
-ust. except in special circumstances, be untrusulorr " 

Their Lordships think it right to add In. 

not agree with the decision of the H ‘hei- do 

■t ntay be safely acre^^drit fie ^1 

testation proves no more than that Butat- 

Party has been attached to a document inrt! executing 

It does not involve the vi itnesc ' presence of a witness. 

fhe deed nor affect I ff? or.r'"^ 

the best, be -ed for the purpose orcrossr^aLTnir 

extract from the ivitness evidence to show That 

aware of the character of thp t • " a®’ fact, 

to which his attestation was affir?^If ff"h document 

for either of the widows lawfullv to r impossible 

property, and it was shown that the M 

would neither create X?:?! ° ^y its/f it \ 

B/iCffai V. A ' os/n Pers/tad I 

In the opinion of their T ^rr^c^,;r^o - I \ / - 

fail, and they will humbly advffe' 
dismissed with costs. I®®*!'fhat they should be \ 

Their Lordships cannot, however part with th' 
expressing their concern at the delay that h . Z 

Subordinate Judge were made on^Sep.mTe; f? t^rand??: 

(1) L. R. 42 Ind. Ap. 64. 
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decrees of the High Court on August 16, 1909. Yet these appeals 

w ere not set down for hearing until April of this year. Their Lord- 
ships have been unable to extract any sufficient reason for this delay. 
The representatives of the parties over here may well be unable to 
furnish explanation, but unexplained it constitutes a grave reproach 
to the administration of justice. All the respondents have been 
unjustly attacked in the lawful possession of their property, and 
for nearly seven years they have been subject to the anxiety and 
distress of knowing that the judgment of the High Court in their 
favour was subject to the inevitable uncertainties of the law. Had 
this appeal succeeded their Lordships would have refused to allow 
the appellants any costs of the appeal unless they could have 
cleared themselves of the imputation of having needlessly pro¬ 
tracted the proceedings, and the same course will be taken in 
similar cases in the future should the occasion arise. 


Solicitors for appellants: T. L. Mllson S' Co. 
Solicitors for respondents: Watkins S Hunter. 


J.C.* MAHOMED SYEDOL ARIFFIN ... Appellant; 

1916 and 

YEOH GO I GARK. Respondent. 

ON APPEAL FROM THE SUPREME COURT OF THE STRAITS 

SETTLEMENTS. 

pA'idence — Infancy—Date of Birth—Paftiily Record — Admissibility — 

Illustrations to Statute—Straits Settlcmenfs Ordinance III. of 1893, 
and Indian E^ddence Act (/. of 1872), s. 32, 5, and Illus¬ 

tration (/). 

In an action in the Straits Settlements to recover the amount due 
upon certain mortgages the defendant pleaded that he Nvas an 
infant when he executed them. As evidence in support of this plea 
there was tendered at the trial an entry recording the date of the 
defendant's birth made by ' the defendant’s deceased father in a 
lK)ok in which he made similar entries with regard to his family:— 

Held, that under the Straits Settlements Evidence Ordinance, 

* Present: Lord Buckmastkr L.C., Earl Loreburn, and Lord 

Shaw or Di’nfermmne. 
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Court of ,h. Strait, Te'time«,' ^la"* 2 “ras 

judgment at the trial. ’ ^^1^) affirming the 

The respondent sued the apnellanr c 
Straits Settlements (Penane-’l m Supreme Court of the 

due under mortgages executed bv *■ ^ P’''”cipal and interest 

Tho appellant pLeftha L’^ i" 1912 and 1913. 

executed the mortgages The re. a^” ‘'"’‘iiPliaP’'e 

and pleaded further that he was ind!'”'^!? 

by the fraudulent misrepresentation of th mortgages 

then of age, and that if he was rfa/r ^ 

Smith J. the appelLnP^bTothTrT" fSercombe- 

the deceased father of the a ^ hept by 

hirths, deaths, an^ marrilgef ^ 

that the appellant was born on Se t ^ recorded 

'•llcl. late he „„ h.^Jen^setrel'l''- ‘T’ “ 

mortgages were executed There c 1 the 

the age of the appellant ^he w't ‘°-tablish 

come to the appellant’s knowledgrTerr"^ 

referred to in the judgment of fh ’• ^ C'^'^ence, 

alleged fraud. Lordships, relevant to the 

The learned judge held that the entrv « 
evidence under s. 32. sub-s. 5, of the Sd ^ *ible in 

the material parts of which are set outl^h T" ^''^--Lce, 1893, 

and gave judgment for the respondent judgment, 

advances were induced by the a^JI ' that the 

that he was of,age, and held that fhe respond 

charge upon the property mortgaged ^"titled to I 


s. 32. -"-trations reproduce tJ 
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The Court of Appeal held that the deling 

eluded and accordingly affirmed the judgment 

'rrlice Woodward h. was of opinion that a 

"r” aiatement of the date of a peraon s b rth aa „ 

vaon u, n 'fin that they 

terms of the sub-section statements made by living per- 

applied in certain ^^^^TeZZlon he thought that the intention 
sons, but subject to , Under that law Haines v. 

was to reproduce the English^ ^"^Vstatement was not admissible. 
Guthrie{\) showed clea > evidence was altered it was 

Where in the section the Mtgjs^ „ot think that an intention to 

done so in clear term , inferred from illustration^/). The 

depart f rom that law- ough ^ ,a„ation of the illustration 

learned ju‘lge was of opinion that the expla^^ 

was that given by admits such incidents of 

attempt to illustrate , jedwith. and required for 

family history- as are '•-‘-^^late co ,,,ationship, and legi- 

Lacy, such as the birth marriage and dea^ 

family with the respective dates and places 
Ebden and Earnshaw JJ. concurred. 

1016 June 2 Sir Eric Richards. K.C., and i'lr IV. Garth, for 
«,c appclL,c ■ It if conceded that under the Eugl.sh law of 
■ideme the entry in the book would only have iwen evidence of 

" igree. and not of the date of birth. It was, however. “ 

I ,he Evidence Ordinance, s. ,12. sub-s, a. as a statement 
. to the existence of relationship by blood t th.s ts nutde 
'f'"'- illustration ((), Sect. 32 reproduces s. ,12 of the ndtan 

Act (1. of 18721 .as amended by s. 2 of Act Will, of 

„ le same illustrations are appended. The Indian Conns 

1872, and t ^ ch.aracter is admissible 

have held tin ^ , 1 ,^, ^ binh recorded: 

under s, .12, su ^ - Cl.«s.'(211 «»'" ’■ 

... (3)' Ori.»l,.l Giita-rtinicf Srr«ri>,v U/' 

fogeszvar Narain . ^ 


(1) (1884) 1.1 Q.B.D 

(3) (i 


818. ( 2 ) (1890) I.L.R. 24 Calc. 265. 

'893) I.L.R. 20 Calc. 758. 
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•s of registration of births in India it 
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in recorded. If the appellant was an infant the fan.. Hie 
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rights in equity. Upon the issue as toTnf°"’ ^ "^^y ^^^e 

the appellant, but except the book entry th 
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evidence of the appellant’s ap-e ° 
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(2) [Wm/ 3 483 ^^ ^-L-R- 20 Madr. 48). 

(4) (iS?) I.LR 1 AU^'isL ^ Sm.L.C., 12th .d., 

(7) 13 Q. B. D. 818. 


J. C. 

1916 
'^ •“ ¥* 

Mahomed 

Syedol 

ariffin 

V, 

Veoh Ooi 
Gark. 



260 


INDIAN APPEALS. 


[L.R. 


J.c. 

1916 

Mahomed 

Syedol 

Akiffin 

V. 

Yeoh ooi 
GaRK. 


Settlements, dated March 2, 1915. This judgment and order 
affirmed the judgment and order of the Court of first instance, 

pronounced on September 19, 1914. 

The action was brought by the respondent, who is a money¬ 
lender, against the appellant for certain sums of money, amount¬ 
ing in all to 29,521 dollars. To this action the appellant lodged a 
defence that at the time of the transactions sued upon he was an 


infant. 


The facts briefly stated are these: On March 21, 1912, the 
appellant’s father died, the appellant being his second son. On 
Octoberl6, 1912, December 13,1912, and January 17,1913, respec¬ 
tively, he executed in favour of the respondent three mortgages 
over his one-twelfth share of his late father’s property. The 
amounts in the mortgages were 60(X) dollars, 8000 dollars and 
10,000 dollars. Interest was stipulated for at 15 per cent, per 
annum for the first six months, and thereafter at 18 per cent. 
The respondent swears that at the date of the transaction he “sus¬ 
pected he (the appellant) was under age.”' T thought,” he says, “his 
mother would prove his age or, perhaps, his brother. I was in doubt 
even after the doctor’s certificate was produced. It may be wrong. 
There was still his mother or brother. He wanted the loan, so I 
did not go to see his mother or brother.” Later in his evidence he 
stated: “I lent because of the high interest, 15 per cent., which 
was arranged between us.” 

The doctor’s certificate was obtained for the following reason. 
The respondent swears: “I asked him” (the appellant) “if he were 
of age. He said, ‘Yes.’ I asked him for proof of majority. He 
said he would bring a doctor’s certificate.” The so-called certificate 
was: “This is to certify that in my opinion M.S. Ariffin is of the 
age of twenty-one years.” Dr. Bright, on examination, says that he 
formed the opinion that the appellant was twenty-one, judging by 
his teeth, his appearance, and his voice. In their Lordships’ view 
such a certificate is worthless. It is in truth not a certificate, but 
only an assertion of opinion. A formality of making a declaration 
before a magistrate was also gone through, but the declaration was 
merely this: “By the certificate of Dr. W. H. M. Bright, hereto 
annexed and marked‘A,’I believe I am over twenty-one years of 
age.” Such a declaration, in their Lordships* opinion, is of no 
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'freater value than the certificate itself. Proof on the subject is 
not advanced by such documents. 

When the evidence in the case came to be taken, the appellant’s 

elder brother, one Che Ariffin, proved an entry relating to the 

appellant s birth m a book containing a record of births, deaths 

and marriages in his family, kept by his late father. Entries were 

contained in the book of the births of three members of the 

family, and the entry regarding the appellant was this: “A boy 

by Fatima, alias Pusi, on Tuesday, 27th Rabi Lawal, 1313, exactly 

at 4 p.M. on September 17, 1895; name, Syedol Ariffin” 

The sole question in the case is whether this entiy is admissible 

m evidence. It was not contended before their Lordships that it 

was not in the handwriting of the father or a genuine document. 

Both of the Courts below have, however, held that the entry was 

not admissible, and, this being so, they also held that the defence 
of infancy has not been made out. 

There is no question that the entry was made by one having special 
means of knowledge, and no suggestion that it was made before any 
question or dispute between the parties. If in itself admissible it 
would go to show that at the time of the transactions in question 
the appellant was only seventeen or eighteen years of age. 

The law of the Straits Settlements on the point of the admissibi- 

ity of such a document in evidence depends upon the construction 

32 of the Evidence Ordinance 
1893 which IS in similar terms to the Indian Evidence Act (1. of 
lo72). 

• Sect. 32 provides that “statements written or verbal of relevant 

facts made by a person who is dead 

fartQ in * • • • are themselves relevant 

facts in the following cases . • (5.) when the statement relates 

to the existence of any relationship by blood, marriage, or adoption 

between persons as to whose relationship by blood, marriage or 

adoption the person making the statement had special means of 

know edge, and the statement was made before the question in 
dispute was raised. ^ 

To this section are appended illustrations, and illustration r/t • 

a. follows. -Th. ,„.s,io„ is, wha. was fh. da. 0 “ b"ih „ 

A. ? A l.,.„ f„„ Ads deceased father a„„„„„i„g th ht h 
Of A. on a given date is a relevant fact." 
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In the construction of this language in India the practice of the 
Indian Courts appears to have been uniform. The cases of Ram 
Chandra Dutt V . Jogeswar Narain Deo(\), Dhanmull v. Ram 
Chunder Ghose(2), and Oriental Government Security Life Assxt- 
ranee Co. v.Auro.riwi/m C/ian(3) have been cited to establish this, 
and in their Lordships’ opinion they do so. In the Madras case Bha- 
shyam Ayyangar J., referring to the first-mentioned case, observes: 
“The principle of the decision in my opinion is that the time of 
one’s birth relates to the commencement of one’s relationship by 
blood, and a statement, therefore, of one’s age, made by a deceased 
person having special means of knowledge, relates to the existence 
of such relationship within the meaning of s. 32, clause 5.” 

TheCourts below have, however, declined to accept this principle. 
They proceed upon two grounds. In the first place they think that 
the rule with regard to hearsay evidence, adopted in the English 
case of Haines v. Guthrie(4), should be followed in the Straits 
Settlements, and that that rule is not varied by the clause just cited 
from the Evidence Ordinance. And in the second place they hold 
that the illustration given in the statute does not in fact illustrate 
the section. 

On the first point the view of their Lordships is that the rule and 
principle of the Colony must be accepted as it is found in its own 
Evidence Ordinance, and that the acceptance of a rule or principle 
adopted in or derived from English law is not permissible if thereby 
the true and actual meaning of the statute under construction be 
varied, or denied effect. The learned Sercombe-Smith J. put the 
matter thus: “I think that it is safer to construe s. 32,(5.),and the 
illustrations on English lines than to extend the English law of evi¬ 
dence in reliance upon the language of s. 32,(5.), and theillustra- 
tions which it appears to me are construable as enacting in changed 
phraseology the principles of English adjective law.” The Board 
does not think that such a method of construction is safe or is 
warranted, and they cannot agree with the view suggested, the 
true principle being, in their opinion, that above stated. 

The Board makes no pronouncement upon Haines v. Guthrie{4)t 
or the limitation,there affirmed,of hearsay to questions of pedigree; 


(1) I.L.R. 20 Calc. 758. 

(2) I,L.R. 24 Calc. 265. 


(3) I.L.R. 25 Madr. 183. 209. 

(4) 13 Q.B.D. 818. 
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even if the r . Ordinance 

n m the words ot the section, and this is made clearer by the 
Illustration given thereto, as will be presently noted 

On the second point their Lordships are of opinion that in the 
construction of the Evidence Ordinance it is the duty of a Court 
of law o accept, 11 that can be done, the illustrations given as bein<. 

both of relevance and value in the construction of the text Th^ 

ustrations should in no case be rejected because they do not 
square with ideas possibly derived from another system of juris 

ves. It would be the very last resort of construction to make 
any such assumption. The great usefulness of the ilfstratTons 
which have although not part of the sections, been expresslv 
furnishea by the Legislature as helpful in th. 

application of the statute, should not be thus impared.'”^ 

In the present case, however, no snecial nr 

construction arises. The section admits a statemem whiTh ‘VeTates 

lo the existence of any relationship," „he„ „„der all the othir 

..on thus. "Wha'^t is .hereTJhth'rr”" Z "I Z 

fton, A. 's deceased father to a friend announcing .he birth 0^ 

on a given day is a relevant fact ” Their T nrHci^' 

the judgments in the Indian Couits abo.e cited, Z ZZZ 

repugnance b.t»een a statement which relates .0 the e.xistence of a 

relationship and the illustration by a statement as .0 when A Is 
born, that is to say, when the relationship began. 

Their Lordships, with much respect to the judges of the Cr. p 
e ow, .^„K- that the document in gues.ion Jas Sn.-sibt SZi 

majority at the date of the mortgages sued on was left fost 
doubtful on the evidence of the respondent himself, but s 7 Z 
ment of the appellant’s father, now admitted, appears to TZ 
Lordships to set the doubt at rest, and to establish minority 
case of fraud by the appellant on the subject of his age was set 
. P. It cannot be doubted that the principle recently given effect 
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to in the case of Leslie, Ld. v. Shcill{ 1) would apply, and such a 
case would fail. But their Lordships think it right to add that the 
statement made by the minor as to his age on the declaration before 
the magistrate, “by the declaration of Dr. \V. H. M. Bright. . . . 
I believe I am over twenty-one years of age.” cannot be justly 
characterized as fraudulent: in short, a case of fraud does not 
appear to be established. 

Their Lordships will humbly advise His Majesty that the judg¬ 
ment of the Court below should be recalled, and that the action 
should be dismissed with costs. 


Solicitors for appellant: Morsc^ Hewitt, Walter & Thornton. 
Solicitors for respondent '.Loughborough,Gedgc, Nihbet & Drew. 
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y/^21. ABID HUSAIN and Others.Respondents. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Stamf*—Oral Mortgage — Evidence—Compromise Petition—Court Copy — 

Original presumed properly stamped. 

A petition filed in a Zillah Court in 1857, setting out the terms of 
compromise of a suit, is admissible in a subsequent suit between 
the representatives of the parties as evidence of an oral mortgage 
recited therein, although the petition is not stamped as a mortgage 
Further, where the original of a proceeding filed in a Court has 
been destroyed and a duly stamped copy issued by the Court is 
produced, the original must be presumed to have been properly 
stamped. 

Appeal from a judgment and decree of the High Court (August 
4, 1913), reversing the decree of the District Judge of Azamgarh 
(May 29,1912) and restoring the decree of the Subordinate Judge. 

The only question in the appeal was whether, under the circum- 

* Present: Lord Shaw of Dunfermline, Lord Parmoor, and Mr 
Ameer Ali. 


(1) [19141 3 K.B. 607. 
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r i'^dgment, a copy issued by a 

fructuaTJo I ^^idence of a usu- 

Th ^ K sought to be redeemed in the suit 

bu^^is “d-^dted the document in evidence 

r /T’' '•eversed by the District Judge The Hieh 

of 1 r ff ““ ‘“''"'“■“= “" 

R r Suborfuiate Judge i„ favour of Ihe respo«lent 5 
Ryves J. sard .ha,, .he copy having been admitted evidence 

s ro7rs:i;trs;;Tf, tir r ?■ 

stamped! thrcopy^^tldTofbe 
dmissible as secondary evidence of its terms. There was no 

tu^ 4 . k 1 ' Regulation X. of 1«2Q 

r:.::-1 rxr rTt-r " 

shouM be presumed that, in aecordafee »i,h . 3 of [J: 

1916. June 22. E, B. Raikes, for the aDoellant*; Jt * 
tfiaf- in iQci'T^.t. “Ppeiiants. It is concederl 

that m 1857 the property could have been orally mortgaged but the 
mortgage havmg been reduced into writing by the petiti’on th ! 

not have been admissible to prove the mortg^glT^L^stemp 7“''' 

Ron X. Of .829 under Which it reguifid ."s.arp Z 

copyofthepetUionwasonlystampedR.l. Byar, 20of,h r f 

tion a copy furnished for the purnose nf h ■ ^ Regula- 

made liable to “the same duty as 7escribe7f7Te" 

It must, therefore, be presumed that tt. ■ • 0”gmal deed.” 

R.I. The original being insufhe^ ^pTl^ 

admissible as secondaiy evidence of its terL Vhe “7- 

not vahdly be stamped merely as a sulhna ’ r <:ould 

Sched. B, art. 10, a R.l stam^ L Z 7"" 

yond the issues in the suit. The decision in 
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Ram Dayal v. Diibc Jliaitnnom La/(1) is distinguishable, as the 
plaint in the present case was not based upon an antecedent oral 

agreement. 

DciGruytkcr, K.C., Sir W. Garth, for the respondents, were 
not called upon. 

July 21. The judgment of their Lordships was delivered by 
AIr. Ameer Ali. This appeal from a judgment and decree of 
the High Court of Allahabad arises out of a suit brought by the 
plaintiffs in the Court of the Subordinate Judge of Azamgarh for 

the redemption of an usufructuary mortgage alleged to have been 

created' in 1857 in respect of a 12-annas share in the village of 
Malgaon. The document on which they rely to establish the 
mortgage is a certified copy of a petition of compromise filed in 
Court on April 1, 1857. It is not disputed that the record of the 
proceedings in which this jjetition was filed was destroyed in the 
iMutiny, which broke out shortly after. The certified copy is. 
however, admissible in evidence relative to the facts recited there¬ 
in, and was rightly admitted by the Subordinate Judge, The 
question for determination in this appeal is, however, whether, 
if the petition is to be treated as creating the mortgage, it was 
properly stamped in accordance with the Indian statute then in 

force to entitle the plaintiffs to sue upon it. 

The facts which led to its being filed in Court are simple. A 
suit had been brought by the plaintiffs’ ancestors against the 
predecessors of the defendants for a decree for possession “by 
partition” of the 12-annas share in mauza Malgaon to which they 
claimed to be entitled. Their claim appears to have been dismissed 
by the first Court. The appeal from this dismissal of their suit, 
preferred by the plaintiffs, was pending before the Zillah judge. 
The parties, however, came to a compromise, and. as stated 
already, on April 1, 1857, filed before that officer the petition in 
question, signed by the pleaders of the parties. In this petition 
they notified to the Court the terms of the settlement and prayed 
that the case might be decided according to the conditions 
set forth above. These “conditions” are stated m the 
body of the petition in the following terms: “Now the parties 

H) 0871) 3 N.W.P. Rep. 14. 
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have come to a settlement in this w;,v fh-., 

admit the ownership of the apDellants respondents, 

been brought within time th^th " ’ “h ‘ 
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for the predecessors of the plaintiffs. ^ eader acting 

The present suit is based on the recital tu 
to the mortgage. The defendants, among other 

objection that the contract was not enforLb^ inaTlcT^^ thl 

ocument was not properly stamped. The Subordinate Judire 
overruled this objection and. holding in favour of the plaS! 
on the other points, decreed their claim. The District Judge on 

the appeal of the defendants came to a different conclus on h! 
h M ■ I. T ^ RegulatL I 

hold that the original compromise bore a stamp of R 1 onl 
the document required a stamp of Rs 10 • and that ri, 
ment was insufficiently stamped its copy is not admis^R ffi'^vr 
dence. He accordingly reversed the decision of the <siit. 

Judge and di.„i„ed ,he suit The pla.n.»” 

to the High Court of Allahabad, which aside the decL of 
the District Judge and restored that of the first Court 
The defendants have appealed to His Majesty in Council ^ ^ 
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In their Lordships’ opinion there are two short answers to the 
defendants’ objections. It is not disputed that before the Transfer 
of Property Act (IV. of 1882) came into force such mortgages 
could be created without any writing, outside the Presidency towns, 
by simple deliver)^ of possession. The petition by which the com¬ 
promise was notified to the Court recites the terms on which the 
dispute was settled, among them being the agreement relating to 
the usufructuary mortgage. The mortgage was made verball>% 
and was valid according to the law then in force; it was notified 
to the Court as a part of the settlement. The present suit is not 
based on any agreement contained in the petition; it is based on 
a contract made outside and recited in it to enable the Court to 
make a decree in accordance with the settlement. If the Zillah 
Judge passed a formal order, as he proposed to do, embodying m 
his decree the terms of the settlement, and there is no reason to 
suppose that he did not. the present objection must necessarily fall 
to the ground. But whether he did or did not, the present suit, 
based on the agreement made independently of and before the 
petition was filed in Court, would be clearly maintainable. 

Again, if the petition is to be treated as the document creating 
the mortgage, it may be rightly presumed that the officer before 
whom it was presented satisfied himself that it was properly 
stamped. No inference can be derived from the fact that the 
copy bears a R. 1 stamp. Under the Court Fees Act (VH. of 
1870) it is the proper stamp for issuing a copy of the proceeding 
in the Zillah Court; and as a copy of the petition and the order 
thereon, it bears the right Court fee stamp of R.l. The District 
Judge clearly fell into an error in taking the stamp on the certified 
copy as an indication of the stamp on the petition itself. 

Their Lordships concur generally with the reasons given by the 

learned judges of the High Court for overruling the decision of the 
District Judge, and they are of opinion that this appeal should be 
dismissed with costs. They will humbly advise His Majesty 

accordingly. 
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Mustafa All Khan succeeded to the taluqa under the sanad, and also 
obtained possession of all the non-taluqdari property of his father. 

He remained in possession until 1909, when he died and was 
succeeded by his only son, Yasin Ali Khan (the respondent). 
The family had been Mahomedan for many generations. 

In 1910 the appellant instituted the present suit against the 
respondent, claiming possession of a moiety of the non-taluqdan 
property specified in the plaint. He alleged that the property in 
suit was governed by the ordinary Mahomedan rule of succession 
The respondent pleaded that the properties devolved upon him, 
according to the family custom, by the rule of primogeniture. 

The Subordinate Judge held that, Jamshed Ali Khan having 
died prior to the passing of Act I. of 1869. the provisions of that 
Act did not apply, and that the Court was not bound under s. 10 
to take judicfal notice of the lists. He held that the onus o 
proving a family custom was upon the defendant and that he a 
Lied to discharge it. He accordingly made a decree in favour 
of the appellant for one half of the non-taluqdan property. 

Upon appeal to the Court of the Judicial Commissioner the 

decree was reversed and the suit dismissed. The 
held that the estate of Deogaon was within Act I. ot 1869, and 
that the provisions of that Act raised a presumption in favour of 
the existence of the custom with regard to the non-taluqdan pro¬ 
perty. They also considered that the oral evidence adduced by 
the defendant (respondent) was reliable, and referred to a peti¬ 
tion and statement, both filed in Court by the taluqdar Azam Ah 
Khan, as showing that he regarded the custom of imparUbtlity as 
applying to both ancestral and acquired property. The judgment 

is reported at 16 Oudh Cases, 290. 


1916. June 5. Dc Gmylhcr, K.C., and Arthur Grey, for the appel¬ 
lant. The family custom alleged was not established either as to the 
taluqa or particularly as to the acquired property. The taluqa de¬ 
scended by primogeniture by virtue of the sanad and not under any 
family custom. Jamshed Ali Khan’s application in response to the 
circular of Januarj- 30, 1860 (see Sykes’ Compendium, p. 389), 
show's that he did not base his request upon any pre-existing custom. 
The taluqa was really one to which list 3 applied; no presumption 
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arises from the name of the taluqdar being placed in list 2: Achal 

Ramy.UdmPartab(l) ; ThakurSheo Singhv. Rani Raghiibans.{2) 
It there was a presumption it did not apply to non-takiqdari pro¬ 
perty. There was no evidence of an intention to incorporate 
the acqumed property with the taluqa. The decision in Janki 
Pershad S 2 ngh y.Dwarka Pcrshad Singh (3) as to the acquired pro¬ 
perty there involved is conclusive in the appellant’s favour. The 
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AhsanUllah.(\) If a wajib-ul-arz is evidence of a family custom, 

list 2 is so a fortiori. The decision in Janki Pershad Singh v. 
Dwarka Pershad Singh{2) does not apply. - The parties there were 
Mitakshara Hindus, and the self-acquired property was conse¬ 
quently not necessarily subject to the same descent as the ances¬ 
tral property. The evidence adduced by the respondent proved 
the custom. It is not essential that evidence of family tradition 
should be supported by concrete instances: Moliesh Chuftder 
DJi-al v. Sotrughan D'haL{3) There is no reason for suggesting 
that the taluqdar was wrongly placed in list 2. The onus was 
upon the appellant and he has failed to discharge it. 

[Their Lordships did not require to hear further argument for 

the respondent.] 

De Griiytlu% K.C.. replied. The lists have no application to 

property not forming part of The Act. Sect. 1 of the Act provides 

that it shall apply only to the estates thereinafter referred to. The 
language of s. 8 and the provisions of s. 22, especially sub-s. 11, 
show that the lists apply only to the taluqa. [The following fur¬ 
ther authorities were referred to:— Bh<isba Rahidat Singh v. 
Jndar Kunwar{4); Tliakoor Hardeo Bxix v. Thakoor Jawahir 
Smgh{S) \ Jagdish Bahadur v. Sheo Partab SingL{6)] 

Duhhc referred to Rajcndra Bahadur Singhv.RauiRaghubans. (7) 
July 21. The judgmentof their Lordships was delivered by 

Mr. Ami:er Ali. The facts of this case are fully set out in the 
judgments of the Judicial Commissioners of Oudh (8), from whose 
decree dismissing the plaintiff's claim this appeal is preferred; 
their Lordships are thus relieved of the necessity of referring to 

them at any length. 

The suit was brought in the Court of the Subordinate Judge of 

Sultanpur to recover from the defendant, the taluqdar of Deogaon, 
in the district of Fyzabad*, a half-share of certain non-taluqdari 


(1) (1912) L.R. 39 Ind. Ap. 85. (5) (1877) L.R. 4 Ind. Ap. 178. 

(2) L.R. 40 Ind. App. 170. (6) (1901) L.R. 28 Ind. Ap. KXX 

(3) (1902) L. R. 29 Ind. Ap. 62, 110. 

(7) (1908) 11 Oudh Cases, 256» 

(4) (1888) I.L.R. 16 Calc. 556. 259. 

(8) 16 Oudh Cases, 290, 
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property to which the plaintiff claims to be entitled by right of 
inheritance under the Mahomedan law. 

At the time of the annexation of Oudh the taluqa of Deogaon was 
found to be in the possession of one Jamshed Ali Khan under a 
'firman of the deposed King, bearing date the 23rd Shaban, 1271, 
corresponding with May 11, 1855. On December 19, 1858, a sum¬ 
mary settlement of this property was made with him by the British 
Government. The kabuliyat, or engagement for the payment of 
revenue, executed by Jamshed Ali Khan, bears date January 22, 
^ 1859. On October 17, 1861, he received a sanad conferring on 
Iiim “the full proprietary right, title, and possession” of the estate 
of Deogaon and of Almasgunj, consisting of the villages in the list 
attached to his kabuliyat. This sanad, among other conditions, 
declared as follows: “ It is another condition of this grant that in the 
event of your dying intestate or of any of your successors dying 
intestate, the estate shall descend to the nearest male heir, i.e., sons, 
nephews, &c., according to the rule of primogeniture, but you and 
all your successors shall have full power to alienate the estate, 
either in whole or in part, by sale, mortgage,, gift, bequest, or 
adoption, to whomsoever you please.” 

Jamshed Ali Khan died in 1865 ; his name, however, is found 

entered as laluqdar in the lists 1 and 2 mentioned in Act I. of 1869 
(the Oudh Estates Act). 

He was succeeded by his son Rajah Azam Ali Khan, who appears 

to have acquired between 1868 and the time of his death consider¬ 
able property, movable and immovable, which, not coming within 
the meaning of the word “estate,” defined in Act I. of 1l869. is 
usually called the non-taluqdari property. The plaintiff’s claim re¬ 
lates to a half-share of this property on the ground that it is not 

subject to the rule of devolution applicable to the estate or taluqa. 

Rajah Azam Ali Khan died in October, 1899, leaving two sons, 
Mustafa Ali Khan and the present appellant (plaintiff) ; and the 
former as the elder succeeded to the estate by the rule of primo¬ 
geniture in accordance with the provisions of . the sanad and the 
rule laid down in s. 22of the Act. He also obtained possession with¬ 
out dispute, so far as appears on the record, of all the non-taluqdari 
property, and held the same until his death in July, 1909, when he 

was succeeded by his son, the minor defendant, Yasin Ali Khan 
VoL. XLIII. ^ 
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The appellant brought his suit on April 12, 1910, and the main 
basis of his claim is that the property in dispute is not subject to 
the rule of succession by primogeniture, which regulates the descent 
of the taluqa, but is governed by the ordinar>^ Mussulman law of 

inheritance, and that accordingly Mustafa Ali Khan and he 
became entitled on the death of their father to equal shares in 
the same. 

The defendant in his answer pleaded that the property in dispute 
was an accretion to the ancestral estate, and was, therefore, subject 
to the same rule of descent as the taluqa, and that, even if it were 
not so regarded, his father, and on the death of his father he himself, 
became under the old family custom solely entitled to the said pro¬ 
perty. These contentions took a concrete shape in the statements 
of the respective pleaders recordea by llic Subordtnate Judge on 
June 14, 1910. The plaintiff's pleader appears to have stated that 
the present claim was exclusively confined to properties that had 
been acquired by Rajah Azam Ali Khan, and did not relate to the 
taluqa; and he contended that Act I. of 1869 applied neither to the 
taluqa nor to the villages in dispute, though the taluqa descended 
to a single individual by the rule of primogeniture under the sanad. 
He further denied the existence of any family custom. The 
defendant’s pleader, on the other hand, urged that the Act applied 
to both classes of property, and that, apart from the Act, family 
custom governed the descent of such property as was not included 
in the estate under the Act. 

The sixth issue framed by the Subordinate Judge relates to the 
question of custom, and is in these terms: *‘6. Whether there 
exists any custom in the family of the parties relating to the 
acquired property, 'under which a single member becomes the 
owner, and according to which the father of the defendant and the 
defendant alone became entitled.” 

The onus of establishing the family custom was placed on the 
defendant (respondent), and, although his pleader appears to have 

objected that this burden was wrongly thrown on him, he produced 

a considerable body of evidence,oral and documentar}^in support of 
his allegation regarding the course of descent relating to the family 
property. The plaintiff, in rebuttal, as it is called, of the case made 
by the defendant, gave his own evidence and examined hissister^ 
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to the taluqa which threw on the plaintiff in this case the onus of 
showing that the non-taluqdari property was subject to a different 
rule of devolution. They also considered the oral testimony adduc¬ 
ed by the defendant as reliable, and referred to Rajah Azam All's 
statements with regard to the custom of the family as showing that 
he made no distinction between ancestral and acquired property. 

The judgment of the Judicial Commissioners has been assailed 
in this appeal chiefly on two grounds: first, it is contended that the 
presumption on which the learned judges have mainly rested their 
decision has been wrongly raised and wrongly applied; and, 
secondly, that the onus has been wrongly thrown on the plaintiff, 
inasmuch as it lay on the defendant, as established in Janki Per- 
shad Singh v. Dwarka Pcrshad Singh{\), known locally as the 
Ranimaii Case, to prove affirmatively the custom alleged by him. 
The two points are so closely interrelated that their Lordships do 
not propose to discuss or consider them separately. 

The contentions of the parties on the question of presumption rest 
on the provisions of ss. 8 and 10 of the Act; and, altho'Ugh these sec¬ 
tions have formed the subject of discussion in several previous deci¬ 
sions of this Board, it becomes necessary again for the purposes of 
this judgment to refer to them shortly. Sect. 8 provides that “with¬ 
in six months after the passing of the Act the Chief Commission¬ 
er of Oudh, subject to such instructions as he may receive from 
the Governor-General of India, shall cause to be prepared six lists, 
namely, first, a list of all persons who are to be considered taLuqdars 
within the meaning of the Act.” As already observed, a summary 
settlement of the Government revenue had been made with Jamshed 
Ali Khan on January 22,1859, a taluqdari sanad was granted to him 
on October 17, 1861, and his name was entered as a taluqdar in the 
first of the lists. He had acquired, as declared by s. 3, “a permanent, 
heritable, and transferable right” in his estate, and was unquestion¬ 
ably a taluqdar within the meaning of the Act. His death before 
the Act was passed into law makes no difference in his status or 
in his rights. The lists which the Chief Commissioner was direct¬ 
ed to “cause to be prepared” were obviously in course of pre¬ 
paration long before the passing of the Act; the limit of six 
months was clearly meant as a limit for their completion, and not 

(1) L.R. 40 Ind. Ap. 170. 
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for their initiation. In fact it is beyond dispute now that Jamshed 
Ah and his heirs and successors to the estate are such taluqdars. 

List 1 is a general list of all taluqdars, without distinction as to 
the course of descent in their families in respect of the taluqa. 
The classification of taluqdars on the basis of the devolution of 
the estate begins with list 2, which is “a list of taluqdars whose 
estates, according to the custom of the family on and before Feb¬ 
ruary 13, 1856, ordinarily devolved upon a single heir.” The use 
of the word “ordinarily” clearly implies that an occasional 
variation would not affect the “custom” of devolution. List 3 is 
a list of the taluqdars, not included in the second of such lists, to 
whom sanads, or grants have been or may be given, or made by 
the British Government, up to the date fixed for the closing of 
such lists, declaring that the succession to the estates comprised 

m such sanads or grants shall thereafter be regulated by the 
rule of primogeniture." 

On behalf of the appellant it is contended that, although the 
name of Jamshed Ali Khan is included in list 2, the fact that the 
succession is declared in the sanad to go by primogeniture shows 
that the estate really came under list 3 and not under list 2, and 
that, consequently, no presumption as to a custom relating to the 
descent of the estate can arise. In support of this contention 
reference is made to the Chief Commissioner’s circular, dated 
January 18, 1860, by which the taluqdars were invited “to file a 
written declaration” expressing their desire that their estates 
should not be subdivided at their death “or in any future genera 
tion.” A similar expression of wish was invited from such taluo- 

dars as had received sanads, “and in whose families the law of 
primogeniture does not prevail." 

It appears that in response to this invitation Jamshed Ali Khan 

February 6 1860, the following representation: 

The British Government has been pleased to confer upon me the 
proprietary rights of the Deogaon estate, pargana Jagdispur 
district Fyzabad. I, therefore, wish and pray that after my death 
my estate may be allowed to continue in my family, generation 
after generation, in its entirety, without partition, according to 
the custom of raj-gaddi, and the younger brother may ge/the 
maintenance from the gaddi-nishin." ^ 
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It is oirged that these two documents, taken together, show that 
family custom or usage did not form the basis of the declaration 
as to the rule of descent by primogeniture, which does not come 
under list 2 but comes only under list 3. This proposition is 
attempted to be supported by reference to certain dicta, or rather 
expressions, of this Board in the case of Ached Ram v. Udai Par- 
tah{\) and in that of Thakur Ishri Singh v. Baldeo Si'ngh.{2) 
The appellant’s contention receives some colour from the words 
of Sir Barnes Peacock, who delivered the judgment of the Board 
in Achal Ram's Ca^c(l), “that when a taluqdar’s name was enter¬ 
ed in the second list and not in the third, the estate, although it is 
to descend to a single heir, is not to be considered as an estate pass¬ 
ing according to the rules of lineal primogeniture.” But it must 
be observed that that case proceeded on its own special facts; the 
taluqdar Pirthi Pal Singh, whose name had been entered in list 2, 
had died before the Act came into force; there was no dispute, 
however, that the succession to his estate was governed by the 
Act. He left no heir coming within the first five sub-sections of 
s. 22, and the property had accordingly “descended” to the widow, 
who held it for her lifetime; and after her death it was held by 
her daughter. On the death of the daughter, Achal Ram, her 
husband, took possession of the estate. The suit by Udai Partab 
was brought to recover possession of the estate from Achal Ram 
on the ground that he, Udai Partab, was entitled as the nearest 
male agnate of the deceased taluqdar. The case really fell within 

V 

sub-s. 11 of s. 22, and the issue relating to descent by right of 
lineal primogeniture did not directly arise in it. 

Their Lordships think that the views expressed by Sir Barnes 
Peacock must be read in conjunction with the facts of the case and 

ought not to be extended so as to exclude the rule of descent by 
primogeniture from the scope of list 2. In fact, in Th<ikur Ishri 
Singh's Casc{2), decided shortly after, where also the deceased 
takiqdar’s name was inserted in lists 1 and 2, Sir Arthur Hobhouse 
(afterwards Lord Hobhouse).delivering the judgmentof theBoard, 
used the following language: “Now, however true it may be that 
if there is absolutely nothing to guide the mind to any other con¬ 
clusion, an impartible estate will descend according to the rule of 

(1) L.R. 11 liul. Ap. 51. (2) L.R. 11 Ind. Ap. 135. 
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primogeniture, it is impossible to say there is no such guide in this 

case.” It was found in Thakiir Ishri Singh v. Baldeo Singh (1) that 
the deceased taluqdar Bani Singh had in his lifetime, on February 
20, 1860, in answer to the Chief Commissioner’s circular letter 
already referred to, stated the usage in his family to be the selec¬ 
tion of “an able one” out of several sons “without reference to 
seniority” to succeed to the estate; “that is to say, according to 
him,” adds Sir Arthur Hobhouse, “that law which is familiar to 
us under the name of tanistry, or something very like it, prevailed 
in his family.” The conclusion is thus expressed: “The question 
IS, whether the appellant, having the onus probandi on him to 
show that primogeniture is the law of the family, has proved his 
case; and he certainly is very far indeed from proving his case, 
the evidence, so far as it goes, being the other way.” 

This decision certainly does not exclude descent by rule of primo¬ 
geniture from the scope of list 2; whilst s. 22 expressly declares 
that succession ab intestato to the estates of taluqdars whose names 
are inserted in list 2 equally with those entered in lists 3 & 5 shall be 
by lineal primogeniture. It provides in the first three sub-sections 
as follows :“If any taluqdar or grantee whose name shall be inserted 
in the second, third, or fifth of the lists mentioned in section 8, or 
his heir or legatee, shall die intestate as to his estate, such estate 
shall descend as follows, viz. :(l.)To the eldest son of such taluqdar 
or grantee, heir or legatee, and his male lineal descendants, subject 
to the same conditions and in the same manner as the estate was 

held by the deceased; ( 2 .) Or if such eldest son of such taluqdar or 

grantee, heir or legatee, shall have died in his father’s life-time, 
leaving male lineal descendants, then to the eldest and every other 
son of such eldest son successively, according to their respective 
seniorities, and their respective male lineal descendants, subject as 
aforesaid; (3.) Or if such eldest son of such taluqdar or grantee 
heir or legatee, shall have died in his father’s life-time without 
leaving male lineal descendants, then to the second and every other 
son of the said taluqdar or grantee, heir or legatee, successively 

according to their respective seniorities, and their respective male 

lineal descendants, subject as aforesaid.” The amendments made by 

the Oudh Estates( Amendment) Act of 1910 do not affect the matter. 

(1) L.R. n Ind. Ap. 135. 
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J- C. Their Lordships are, accordingly, of opinion that there is no sub- 
19]6 stance in the contention of the appellant based on the difference in 
MuRTAZA phraseology of s. 8 relative to lists 2 and 3 that descent by 
HUSAIN primogeniture is confined to cases coining under list 3. Sect. IQ 
V. of the Act, after declaring that “no persons shall be considered 
Yasin taluqdars or grantees within the meaning of the Act, other than the 
AL i Kh an, persons named in such original or supplementary lists as aforesaid”" 

(supplementary lists are provided for in s. 9), provides that “the 
Courts shall take judicial notice of the said lists and shall regard 
them as conclusive evidence that the persons named therein aresuch 
taluqdars or grantees,” that is, “within the meaning of the Act.” 

This does not mean they shall be conclusive merely as to the fact 
that the persons entered therein are taluqdars as defined in s. 2. In 
their Lordships’ opinion the provision of s. 10 goes much further; 
it means that the Courts shall regard the insertion of the names in 
those lists “as conclusive evidence” of the fact on which is based 
the status assigned to the persons named in the different lists. For 
example, in list 2 such taluqdars alone are included whose estate, 
according to the custom of the family “on and before February 13, 
1856” (the date of the first annexation of Oudh), “ordinarily 
descended upon a single heir.” Their title to have their names 
inserted in that list is based on the specific family custom set out in 
the section. Under s. 10 the Courts are bound by the statute to 
regard as conclusive the fact that there was such a pre-existing 
custom attaching to these estates on which their inclusion in list 2 
was based. 

In the present case Jamshed Ali Khan’s name was included in 
list 2; it could only have been done by virtue of a pre-existing 

custom governing the devolution of the estate to a single heir. 
Sect. 10 makes the entry of his name in list 2 conclusive evidence of 
that fact. There is no dispute that in this case the estate descends 
by lineal primogeniture: the only question for determination is 
whether the custom which has thus received statutoi*)^ affirmation 
with respect to the estate attaches also to the non-taluqdari 
property and governs its devolution. 

The provision as to the conclusiveness contained in s. 10 is con¬ 
fined to estates within the meaning of the Act; it does not apply 
to non-taiuqdari proper!)'. The existence, however, of the pre- 
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existing custom gives rise to a presumption. It is urged on behalf of 

the appellant that this presumption is not enough, and that the 
defendant must establish affirmatively the course of descent alleged 
by him. The contention that the onus lies.primarily on the defen¬ 
dant IS supported by a reference to the decision of their Lordships 
in the case of Janki Pershad Singh v. Diuarka Pershad Singh.{\) 
The plaintiff in that case had obtained a decree in the Courts in India 
for a half-share of the after-acquired properties of the taluqdar, on 

the ground that the defendant had failed to establish that by the 

custom of the family these acquisitions became part of the original 
estate, and were, therefore not subject to the ordinary rules of 

inheritance; and this decree was upheld by this Board. That case 

had arisen in a family subject to the law of the Mitakshara, which 

recognizes two courses of devolution in the case of what is called 
“obstructed inheritance”—the ancestral property descending in 
one channel, the self-acquired property in another. Even where the 
estate is impartible, this distinction in the course of descent is 
recognized. This is exemplified in Maharajah Pcrtab Narain Singh 
v. Maharanee Subhao Kocr{2) (a case under the Oudh Estates 
Act), where, in making the decree, their Lordships added the fol¬ 
lowing limitation: “The declaration, however, must, their Lord- 
ships think, be limited to the taluq and what passes with it. If 
the Maharajah had personal or other property not properly parcel 

of the talukdari estate, that would seem to be descendible according 
to the ordinary law of succession.” 

Similar differentiation was made in another Mitakshara case, 
which, however, did not arise in Oudh, but which equally exempli¬ 
fies the rule— Rani Kumari Dobi v. Jagadir Omdder Dhabal.{2>) 
Unless there be a custom by which self-acquired properties in a 

Mitakshara family become part of the ancestral estate, or unless it 

be shown that the person acquiring the same intended to incorporate 
such acquisitions with the estate, they descend by the ordinary law 
of inheritance. For example, where the owner of an ancestral 
impartible estate, possessed also of self-acquired properties dies 
leaving lineal male descendants, as the inheritance ’s ’“un¬ 
obstructed,” both classes of property go to them; supposing 

(1) L.R. 40 Inc!. Ap. 170. (2) (1877) L.R. 4 In4. Ap. 228, 2^.’ 

(3) (1902) L.R. 29 Ind. Ap. 98. 

33 


J. C. 

1916 

Mujrtaza 

Husain 

Khan 

7f. 

Mahomed 
Yasin 
AL i Khan. 


% 







282 


INDIAN APPEALS. 


[L. R. 


j.c. 


1916 


Murtaz \ 
Husain 
Khan 


V. 

Mahomed 
Yasin 
ali Khan. 


however, he were to die leaving no male progeny in the direct line, 
but a widow and a divided agnatic relation, in the absence of a 
custom the self-acquired property would go to the widow, whilst 
the estate would devolve on the agnatic heir. The onus of estab¬ 
lishing a custom dehors the ordinary rule in such a case would lie 
on the person asserting it. This was the principle on which 
their Lordships proceeded in Jankx Pcrshad Sincfli’s (1) 
The Mahomedan law makes no distinction between ancestral 
and self-acquired property, and recognizes no principle of diffe¬ 
rentiation in the matter of lineal and collateral succession, as is 
the case under the Mitakshara, which divides inheritance into 


“unobstructed and obstructed heritage.” All classes of property, 
whether ancestral or self-acquired, follow one rule of devolution. 

If a custom governs the succession to the ancestral estate, the 
presumption is that it attaches also to the personal acquisitions of 
the last owner left by him on his death; and it is for the person 
who asserts that these properties follow a line of devolution diffe¬ 
rent from that of the taluqa to establish it. 

Tlieir Lordships are of opinion that the Judicial Commissioners 
in the present case were right in holding that the Subordinate 
Judge had wrongly placed the onus on the defendant. As already 
observed, a pre-existing custom relating to the descent of the 
ancestral estate to a single heir received statutory affirmation in 
1869, The presumption is, the family being Mahomedan, that prior 
to 1856 the same rule of devolution applied to the self-acquired 
property of the previous owners and applies to the acquisitions of 
Rajah Azam Ali Khan. That presumption the plaintiff has sought 
to rebut by statements and recitals contained in a number of wajib- 
ul-arz papers. A wajib-ul-arz is a village administration paper, 

prepared by a village official, in which are recorded the statements 
of persons possessing interests in the village relative to existing 
rigiiu and customs. As such they are of considerable value in the 
determination of such rights and customs. But statements which 
merely narrate traditions and purport to give the histor)^ of devo¬ 
lution in certain families not even of the narrators stand in no 
better position than any other tradition. 

The following facts connected with Jamshed AliKhan*s family 

(1) L.R. 40 Ind. Ap. 170. 
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will make this absolutely clear: It may be taken as a historical 
fact that some four centuries ago a Rajput adventurer of the name 
of Baravvand Singh or Rajah Barar, of the Rae Bareilly district, 
1 aided into the Fyzabad district, and, after ousting the Bhar inhabi¬ 
tants from their ancient possessions, established himself there with 
his clan, apparently since then called the Bhale Sultan clan, on ac¬ 
count of their prowess with the pike or lance. Barar’s descendants 
■appear to have multiplied immensely; some have remained Hindus 
others have adopted the Moslem religion. Tradition ascribes the’ 
adoption of Islam to one of his early descendants, named Palandeo 
who lived in the time of theAfghan Emperor Sher Shah.from whom 
he IS said to have received the title of Malikpal. This Malikpal 
IS claimed as the progenitor of the Mussulman section of the Bhale 
ijultan clan. The fourth in descent from Malikpal was Pahar Khan 
with whom, according to the defendant’s case, began the origin of 

theDeogaon estate. The Pahar Khani section of the Mussulman 

Bhale Sultans, to which the taluqdar of Deogaon belongs, trace 

their descent to him, whilst the Mubarak Khanis derive their origin 

from Mubarak Khan, his brother. The taluqdars of Mahona and of 

Uchgaon are Mubarak Khanis. The son of the taluqdar of Mahona 

(m the absence of his father in Mecca) has given evidence in this 

case on the side of the defendant on the question of the custom ; 

so has the talukdar of Uchgaon. Jamshed AH Khan was the 
eighth m descent from Pahar Khan. 


The wajib-ul-arz papers, on which the plaintiff relies, contain the 

statements of a number of Bhale Sultans, both Hindu and Mussul¬ 
man, regarding the origin of their respective title to the lands they 

hold in the several villages to which these papers relate. The 
history of their title is based purely on family tradition. They 
describe how after Barar and his clan settled in this district his 
descendants continued to split up, until several of them formed 
stocks of them own In no case, however, do they appear to bring 

down the tradition of division beyond Pahar Khan. The plaintiff 

admits in his deposition that there has been no partition of the 
family property since the time of Alahdad Khan, the third in descent 
from Pahar. His own statement lends strong corroboration to the 

large volume of concurrent testimony regarding the rule or custom 

governing the descent of the entire family property, whilst the 
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wajib-ul-arz papers, on which the first Court relied, do not sup¬ 
port the case put forward for him. 

In their Lordships’ opinion the plaintiff has failed to establish 
that the devolution of the non-taluqdari property is subject to a 
rule different from that governing the estate, and his claim was 
rightly dismissed in the Judicial Commissioner’s Court. Their 
Lordships will therefore humbly advise His Majesty that the 
decree of the Appellate Court should be affirmed, and this appeal 
should be dismissed with costs. 


Solicitors for appellant: Watkir\s & Hunter, 
Solicitors for respondent: Barrow, Rogers & NcvilL 


J. C.* 

1916 
July 27, 


JHANDA SINGH . Appellant; 

AND 

WAHID-UD-DIN and Others.Respondents. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 


Mortgage—Deed of Sale — Rcf>urchasc Agrenuent—Intention of Parties — 

Deposit—Lapse of Time. 

A (Iced of sale of immovable property and an agreement for resale 
to the vendor do not together constitute a mortgage unless it appears 
from the documents, in the light of the surrounding circumstances, 
that the parties so intended; in a redemption suit instituted many 
years (in this case forty-four) after the date fixed for repurchase 
cogent evidence of intention is necessary. If the deed of sale is of 
earlier date than the agreement the intention must be shown to have 
existed before the deed of sale was executed. 

A provision in the agreement for a deposit in Court of the 
repurchase price, similar to the provisions of Bengal Regulations I. 
of 1798 and XVIL of 1806, docs not necessarily show an intention 
to mortgage. 

Balkishcn Das v. Legge (1899) L.R. 27 Ind. Ap. 58 explained and 
distinguished. 


Appeal from a judgment and decree of the High Court (March 
11, 1911) affirming a judgment of the additional Judge of Meerut. 
The appellant and other plaintiffs in 1907 instituted a suit for 

*Present: Lord Buckmaster L.C., Lord Atkinson, and Sir 
John Edge. 



VOL. XLIIL] 


INDIAN APPEALS. 


285 


i-edemption of a village on payment of Rs. 5500. They contended 
that an absolute deed of sale of the village for Rs. 5500 executed 
by their predecessors in title on August 29, 1852. and an agreement 
executed on September 5, 1852, by the purchasers (predecessors in 

title of the defendants) for a resale to the vendors together consti¬ 
tuted a usufructuary mortgage. The agreement, after reciting the 
sale, provided as follows : “As we, the executants, are now willing 
to help and treat with kindness the vendors, we, the executants 
with our own free will, do hereby covenant and give it in writing 
that if the aforesaid vendors, after the lapse of nine to ten years,’ 
from the date of the execution of the aforesaid sale-deed, do pay 
to us the purchase-money as entered in the sale-deed, i.e., the sum 

of Rs. 5500, out of their own pocket without mortgaging or selling 

their property to other persons, we shall forthwith execute a fresh 
sale-deed, on receipt of the sale consideration entered in this docu¬ 
ment, and get mutation of names effected in the Revenue papers 
We shall never deviate from what we have agreed upon. In the 

event of our refusal, they have power to deposit into the treasury 

attached to the Court, the amount of consideration entered in the 
sale-deed; and after the institution of a suit in Court to purchase 
their property again. Further, if the aforesaid persons be not 
ready to purchase the property and to pay the purchase-money 
within the aforesaid time, they shall have no claim to the property 
after the expiry of the period of ten years. At any rate, we shall 
en have every power in respect of the aforesaid property.” 

18 185r registration on May 

on May 19 1857 " ft" registration 

on May 19, 1853, after registration the deeds were exchanged 

^ mutation of names effected. 

The additional Judge held that the transaction was not a mort 
gage and dismissed the suit. ^ 

On appeal to the High Court, Sir John Stanley C T h^M . 1 . . 

the decision of the additional Judge was right, bul7LerH T 
came to the opposite conclusion. r^anerji J. 

Upon a further appeal under the letters natent ^ u 
Richards, Griffin, and Tudball JJ., the decision of th^ addWonM 
Judge was unanimously affirmed. The judgments in W ^ 
Court are reported at I.L.R. 33 Allah. 585 ^ 
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1916. July 17. Duhc, for the appellant. The deed of sale and 
the agreement together constituted a bai-bil-wafa, or mortgage by 
conditional sale: Balkishcn Das v, L(*gg€.{\) A conveyance with 
a separate agreement for repurchase is a common “form of mortgage 
where one of the parties is aMahomedan,and that form of mortgage 
was for a long time followed in the North-Western Provinces: Ali 
Ahmad V, Raha)Jiat-UIlah.(2) The provision for a deposit in Court 
is similar to that prescribed by the Bengal Regulations in the case 
of a bai-bil-wafa mortgage, and is strong evidence of the intention 
of the parties. Although the documents do not bear the same date 
they were not exchanged till after both had been registered. The 
decision in Bhagwan Saliai v. Bhagwan- Din{2>) is distinguishable. 

Dc Gruythcr, K.C,, 2 inADu>tnc, for the respondents, were not 
called upon. 


July 27. The judgment of their Lordships was delivered by 

Lord Atkinson. This is an appeal from a judgment and decree 
datedMarch 11,1911,of the HighCourt of Judicature for theNorth- 
Western Provinces, affirming the decree dated March 27,1908, of 
the additional Judge for Meerut. 

The question for decision is whether two instruments in writing, 
the first a deed dated August 29,1852, executed by the appellant’s 

predecessors in title, and the second an agreement dated September, 
5, 1852.executed by the predecessors in title of the principal respon¬ 
dents, constituted when taken together a bai-bil-wafa mortgage of 

the property in the first-mentioned instrument described, that is a 

mortgageby way of conditional sale, or constituted an out and out 
sale of the property with a contract for repurchase. The additional 
Judge of Meerut held that the documents constituted the latter. 

On appeal to the High Court, the two members who constituted the 

Court, Sir John Stanley C.J.and Banerji J.,were divided in opinion; 

the Chief Justice concurring with the additional Judge, and Banerji 

J. holding that the transaction amounted to a mortgage by way of 

conditional sale. Owing to this division of opinion the decree of the 

Court below stood,and by decree datedMarch22,1910, was affirmed, 

(1) L.R. 27 Ind, Ap. 58. (2) (1892) LL.R. 14 Allah. 195. 

(3) (1890) L.R. 17 Ind. Ap. 98. 
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and the appeal dismissed, but without costs. An appeal was then 
brought from this decree of the High Cooirt under s. 10 of the let- 
teis patent of that Court to three judges. They were unanimously 
of opinion that the decision of the additional Judge was right, and 
by their decree of March 11, 1911, affirmed the decree appealed 
from and dismissed the appeal with certain costs. Of the six 
judges, therefore, who considered the case five formed the opinion 
that the transaction effected by these two instruments was an ab¬ 
solute sale o-ut and out of the property mentioned in the deed of 
August 29 with a contract for repurchase, an^ one that the tran¬ 


saction was a mortgage. 

It was not disputed that the test in such cases is the intention of 
the parties to the instruments. That intention, however, must be 

gathered from the language of the documents themselves viewed 
in the light of the surrounding circumstances. 

The deed of August 29, 1852,sets forth that the vendors have sold 
to the vendees the entire biswas zamindari property in mauza 
Phul, with all the rights and interest appertaining thereto under 

Mahomedanlaw,forasumofRs. 5500, and that the vendees have 
purchased this property from the vendors in consideration of that 

amount; that the sale is valid, legal, and enforceable; that the ven¬ 
dors have received the consideration for the sale and have put the 
vendees into the possession and enjoyment of the property with its 
cesses and revenues; and that they, the vendors, have no longer, 
as against the vendees, any right, title, or claim to this property or 
to the purchase-money in respect of it. This deed upon its Lee 
purports to be an absolute deed of sale. It does not refer to any 
contemplated or antecedent agreement of resale or repurchase, and 
does not disclose any intention whatever to treat the disposal of 

the property mentioned in it as anything other than an absolute 
transfer on sale for a certain definite sum. 

parties is a so-called 

bond, dated on the same day, August 29,1852. It commences bv 
reciting that besides receiving Rs. 5500, the consideration of mauza 
Phul as entered m the sale deed dated August 29,1852, the vendors 

Rs 25°00°an?h d”*” instrument a sum of 

Rs. 2500 and had appropriated the same. The borrowers th^r. 
v»a„. .ha, 


J. c. 

1916 


I 

JHANDA 

Singh 

'v 

Wahid UD- 

Tin. 



288 


INDIAN APPEALS, 


[L. R. 


J* rate of Rs. 6 per cent, per mensem. It then sets forth that to secure 

1916 the debt the borrowers had hypothecated the whole zamindari 
JHANDA property in mauza Jalauli, and that until the sum borrowed be 

paid they would not by sale, mortgage, or otherwise alienate the 
Wahid-ud- hypothecated property. In the face of the provision of this bond 

-•’ it is idle to pretend that any of the parties to the sale deed of the 

same date had religious scruples against the receipt or payment of 
interest on money lent, or that, when desiring and intending to 
create a mortgage, they wquld have adopted special methods of 
conveyancing to conceal the fact that interest for the loan was, in 
fact, to be given and received. 

That, however, is not the only significance of this bond. The 
appellant's contention is. and to be effective must be, that an agree¬ 
ment was come to between the parties that the twenty biswas zamin- 
dari property in the mauza should be mortgaged to the so-called 
vendees for a sum of Rs.5500, and next that that agreement should 
be carried out by a deed of sale and a contract for repurchase. If 
no such agreement was made before the deed of sale was executed 
and the latter deed was an afterthought, only suggesting itself after 
the sale deed had been executed and delivered, it would not suffice. 
The execution of the deed of sale and of the contract of repur¬ 
chase would then form two separate and independent transactions, 
not two connected and interdependent parts of one and the same 
transaction. If the agreements for the granting of a mortgage had 
been arranged on or before August 29, 1852, it seems strange that 
no reference whatever should be made to it in this bond, and still 
more strange that the parties should havegone out of theirway to re¬ 
present as an unqualified sale what was, in fact, merely a conditional 
sale. The recital in the bond is certainly more consistent with the 
contract for repurchase being an afterthought than the contrar}\ 
The sale deed and this bond were both registered at 1 o’clock 
on the same day, May 18, 1853. 

Now,turning to the agreement ofSeptember 5, 1852, seven days 
later in point of date than the two instruments already referred to, 
one finds that it begins by reciting that under the sale deedof August 
29, 1852, the parties to it had purchased the twenty biswas zamin¬ 
dari and revenue-paying property with the appurtenances in 
ma-uza'Phul for a sum of Rs. 5500 from the so-called vendors, and 



VOL. XLIir,] INDIAN APPEALS. 

then proceeds to set forth that the executants are now willing to help 
and treat with kindness the vendors, and that of their own free will 
they (the executants) covenant in writing that if the vendors after 
the lapse of from nine to ten years from the date of the execution of 
the deed pay to the executants the purchase-money mentioned in 
the sale deed, i.e., the sum of Rs. 5500, out of their own pocket with¬ 
out mortgaging or selling this property to other persons, the execu¬ 
tants shall forthwith execute a fresh resale deed on receipt of this 

Slim of Rs. 5500 and get mutation of names in the Revenue papers. 

Stopping there for the moment, it is contended that this provision 

as to the payment of the Rs. 5500 out of the pocket of the vendors 
IS more consistent with the transaction being a mortgage than an 

agreement for resale entered into from kindly feelings. Their 
Lordships cannot accept that contention. The stipulation is wholly 
inconsistent with the relation of mortgagor and mortgagee. It is 

very do-ubtful indeed, if it would not be illegal, as amounting to ah 

encroachment on a mortgagor’s right to redeem the mortgage 
property from whatever source he might procure the funds to do so. 

But if the executants, though bona fide and absolute purchasers for 

value of these lands, were yet, from kindly feelings to the vendors, 
themselves willing to restore the vendors to the possession and 
onjoyment of their property, it was quite natural that they should 
provide against a sale or mortgage which would result in merely 
puttmg some persons other than these former owners into the pos¬ 
session and enjoyment of the property purchased, substituting 
practically the new mortgagees or purchasers for the executants 
themselves. In their Lordships’ view this provision makes against 
tne appellant’s contention rather than in favour of it. 

Moich reliance, however, was placed upon the immediately suc¬ 
ceeding provision of the agreement. It runs thus; “In the event 
of our refusal, they have power to deposit into the treasury attach¬ 
ed to the Court the amount of the consideration in the sale deed 

and after institution of a suit in Court to purchase their property 

again. It was suggested by Tudball J. that the original document 
was not properly translated, and that the word “and’’ was impro¬ 
perly introduced after the words “sale deed.’’ It may be so but 
eir Lordships do not think its omission would alter the sense 
■of the passage. The wording of the first two lines leaves their 
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meaning somewhat obscure. They may mean to confer upon the 
vendors the right and power to make this deposit, or they may 
possibly mean merely to state the fact that the vendors already 
possess this right and power, having derived them from a source 
external to the agreement itself. 

Their Lordships think that,, having regard to the whole frame and 
wording of the document, the former, and not the latter, is the true 
meaning of this provision. Even on that view, however, it is con¬ 
tended on behalf of the appellant that, as the right and power thus 
conferred are the same or very similar to those conferred upon 
mortgagors by bai-bil-wafa mortgages, under the provisions of 
Regulations I. of 1798 and XVIL of 1806 framed under the Bengal 
Code, the provision clearly discloses the intention of the parties to 
create, in this instance, a mortgage of that character. On referring 
to these Regulations it will be seen that they apply to cases where 
there is a stipulation that unless the money borrowed be repaid, 
with or without interest, within a fixed period the sale should be¬ 
come absolute, and were designed to relieve the mortgagor from the 
necessity of proving that he had tendered, or was ready and willing 
to pay, the money due within the time limited, especially in the case 
where the fact of the lender was denied by the lender, and also to 
afford the mortgagor the means of establishing before a Court of 
judicature that he had in fact made the tender, or was willing to 
pay the amount due within the time limited, or to have it deter¬ 
mined whether his having omitted to do so made the sale absolute. 

No doubt these provisions were intended to apply to mortgages 
effected by conditional sale and contracts for repurchase, and the 
fact that their machineiy^ is made applicable to this case might, if 
the clause was properly drawn, disclose to some extent an intention 
that it was intended to create a mortgage; but the clause is ex¬ 
tremely ill-drawn, and its provisions are self-contradictor}\ In 
its first portion it expressly provides that the repurchase can only 
take place not during but after the lapse of nine or ten years from 
the date of the execution of the deed. In its latter portion it pro¬ 
vides that if the vendors be not ready to purchase the property 
within the aforesaid time they shall have no claim to the proper!)’- 
after the expiry of the period of ten years, and the vendees shall 
then have every power in respect of the property. It is impossible 
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■to say -whether the parties intended that the vendees should 

be secure in the possession of the property for nine or ten 

years, and might then be got rid of, or whether their right to 

possession was to be defeasible at any time during the ten years 

and after that to become absolute. A clause so obscure and 

contradictory cannot furnish any true guide to the intention of 
the parties. 

In the case of Baikishen Das v. Legge{l) a certain period was 
fixed by the collateral agreement within which the vendors were to 
be allowed to repurchase.The vendors were indebted to the vendees 
their bankers, in a sum of Rs.1,90,000. Three deeds were executed; 

the first two bore date the same day, and the last of the three was a 

mortgage of the vendors’ factory. The first was, on the face of it, 

a deed of absolute sale of a certain taluqa for a sum of Rs. 1,50,000 
of which Rs. 1,37,333 were to be retained as the amount due to the 

vendees under a previous mortgage of the same taluqa for principal 
and interest, the balance being retained by the vendees in part pay¬ 
ment of a debt due to them by the vendors in respect of advances 
made by the former to run the vendors’ factory. The second deed 
dated February 4, 1873, provided that if the vendors should on 
March 1, 1876, pay, not the purchase-money merely, but Rs. 15,000 
in addition, Rs. 1,65,000 in all, and such further sum as might be 
found to be due by them to the vendees in respect of the vendors’ 

tactones, they might repurchase. There was in this latter deed a 

provision similar to that in the present in reference to depositing the 
sum to be paid to secure repurchase. Oral evidence was admitted 
by the Subordinate Judge for the purpose of proving the intention 
of the parties. This evidence was held to be inadmissible. No oni- 

nion was expressed upon the point whether a conditional sale be¬ 
comes subject to an equity of redemption by force of the Bengal 
Regulations independent of the intention of the parties. The rial 

gi ound of the decision appears to have been this, that the real effect 
of the deeds was to consolidate the debt due on the factory account 
with the pnncipal sum mentioned in the first deed, and thus to give 

Th,., „ Lord Davey, d.Uv.ring Ur. iod„ 

Board, .aid. pves tho transaction the character of a mortgage so 

(DL.R. 27Ind. Ap. 58. ^ 
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far as the factory accounts are concerned. And if it is to some 
extent a mortgage, it may well be held to be so entirely. 

The case is entirely distinguished from the present, and it does 
not appear to their Lordships to follow necessarily from the words 

of Lord Davey just quoted that the decision might not, despite the 

identity of the dates of the two deeds and the presence of the provi¬ 
sion as to depositing the amount to be paid, have been the other way 

had the debt on the factories not been consolidated. The case of 
Bhagwath Sahai\.Bhagwan Din( 1) resembles the present case much 
more closely. There the two documents, the deed of sale and the 
contract for repurchase, bore the same date, February, 20, 1835. 
By the first Alum Singh purported to sell his entire property to 
Gange Den for Rs. 4000 current coin. By the second, which recited 
the first, it was provided that, as a matter of favour, much kindness, 
and indulgence, if the vendor should, within a period of ten years 
from the date of the deed,pay in a lump sum and without interest the 
Rs. 4000, the vendee would accept the same and cancel the sale. It 
further provided that during the term of ten years the vendee should 
remain in possession, collect the rent, enjoy the profits, and be 
liable for loss, the vendors having no concern whatever; they 
should not claim profits and the vendee should not claim interest; 
and in case the whole of the principal should be not paid according 
to the terms of the document, “the vendors not to be able to cancel 
the deed by repayment of principal and interest.” Sir Barnes Pea¬ 
cock, in delivering judgment, cited and relied upon the judgment of 
Lord Cranworth in Alderson v. White(2), in which much import¬ 
ance was attached to the fact that the sum to be repaid on repur¬ 
chase was, a:s in the present case, the precise amount of the original 


purchase-money. Lord Cranworth laid down the rule of law applic¬ 
able to such cases as these thus: ‘ ‘The rule of law on this subject 
is one dictated by common sense, that prima facie an absolute con¬ 
veyance, containing nothing to show that the relation of debtor and 
creditor is to exist between the parties, does not cease to be an ab¬ 
solute conveyance and become a mortgage merely because the 

vendor stipulates that he shall have a right to repurchase.” That 

statement of the law by Lord Cranworth was approved of in 
Manchester, Sheffield, and Lincolnshire Ry. Co. v. North Central 


(1) L.R. 17 Ind. Ap. 98. 


(2) (1858) 2 Dc G. & J. 97, 105. 
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Waggon Co. (1) It may not be applicable to transactions govern¬ 
ed by the Mahomedan law. It was apparently held applicable by 
Sir Barnes Peacock, who had vast experience of India and its 
people, to the case before him. In this particular case Sir Barnes 
Peacock decided that it was clear that the case was not one of 

mortgagor and mortgagee, but one of absolute sale with a right to 
repurchase within a period of ten years. 

There is one other remark of Lord Cranworth’s in Alderson v. 
White{2) which is particularly applicable to the present case. He 
said: “I think a Court after a lapse of thirty years ought to re¬ 
quire cogent evidence to induce it to hold that an instrument is not 
what It purports to be.” In the present case the period of ten 
years fixed for repurchase terminated in 1863. Not till Octobers, 
1907, forty-four years after the lapse of that period, was this suit 
instituted. The judgment appealed from was delivered on March 
11, 1911. The record was not received at the Privy Council Office 
till February 25, 1915, and the appeal not set down for hearing 
until June, 1916. Litigation so prolonged becomes an instrument 
of oppression, is discreditable to any judicial system, and every 
effort should be made to correct the abuse. 

On the whole case their Lordships are of opinion that the decree 

appealed from was right and should be affirmed, and this appeal 

dismissed with costs, and they will humbly advise His Majesty 
accordingly. 

Solicitors for appellant: Barrow, Rogers & NevilU 

Solicitor for respondents: Douglas Grant, 

(1) (1888) 13 App. Cas. 554, 568. 
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j. c.* HAMIRA BIBI and Others. Appellants; 

19)6 and 

ZUBAIDA BIBI and Others.Respondents. 

1 . 

[AND CONNECTED APPEAL.] 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

MaJtouteddii Laic — li'idozi' — Doti'cr — Lien—Account of Pf'ofits—Right to 

Interest. 

A Mahomcdan widow lawfully in possession of her husband s estate 
in lieu of her dower cannot, in the absence of agreement, be made 
lo account for the profits of the estate without being allowed reason¬ 
able compensation lor forbearing to enforce her right to the dower 
debt; this compensation can be allowed in the form of interest upon 
the dower. 

In a suit by heirs of^a deceased Mahomedan to recover their shares 
in the estate from a widow in possession and entitled to a lien for 
her dower, it was found that the annual profits were less than 6 per 
cent, interest upon the dower debt. The Board affirmed the decree 
of the High Court declaring the plaintiffs severally entitled to 
recover their respective shares, but only upon payment of a quota 
of the dower proportionate to those shares. 

IVoomatool Fatima Begum v. Mecruttmtiti-uissa Khaiutm (1868) 

9 Suth. W.R. 318 approved. 

Consolidated Appeals from two decrees of the High Court 
(August 11, 1910) varying two decrees of the Subordinate Judge 
of Gorakhpur (September 15, 1906). 

The first respondent, defendant in both suits, was the widow of 

Inayat Ullah, who died in 1892. The suits were instituted in 1906 
by the other heirs of Inayat Ullah to recover their shares in the 
estate, in the possession of which the first respondent had been 
allowed to remain in exercise of her lien for dower. The plaintiffs 
alleged that the dower had been satisfied out of the profits. The 
sole Question was whether in accounting for the profits of the estate 
the widow was entitled to interest, claimed at 6 per cent., upon her 
dower debt. The facts are stated in the judgment of their Lordships. 

The Subordinate Judge framed several issues, of which the 

*Prescut: Lord Atkinson, Lord Parker of Waddington, Sir John 
Edge, and Mk. Ameer Au. 
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lollowing only were material to the appeal: (8.) According to law 
and custom, is interest allowable upon dower debt? (9.) Is the 
defendant entitled to any, and what, damages by reason of non- 
payment of her dower debt? 

The two suits were tried together. The Soibordinate Judge Keld 
that the defendant was entitled to the interest claimed, and found 
that the net annual income received by her from the estate was 
less than the annual amount of interest due to hen As the plain¬ 
tiffs had not offered to pay the whole of the dower debt, he dis¬ 
missed the suits. 
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The plaintiffs in both suits appealed to the High Court, and the 
appeals were heard together by Sir John Stanley C.J.,Banerji J.,and 
Karamat Husain J. The last named learned judge in delivering the 

leading judgment held that the question of the payment of interest 
was not one regarding “marriage,” and that consequently Maho- 
medan law was not made applicable by Act XH. of 1887, s. 37, 
sub-s. 1; that the dower being a debt, the matter was not one with¬ 
in s. 37, sub-s. 2, of that Act, namely, a matter as to which no law 
was applicable and which had to be determined solely “according 
to justice, equity and good conscience,” though, if it were, he deem¬ 
ed it unjust and inequitable that a widow should be held liable to 
account for the profits of the estate without being entitled to a rea¬ 
sonable rate of interest upon the dower. After considering the 
authonties.he held that the preponderance was in favour ofallowing 
interest. On the further question whether the plaintiffs were 
entitled to recover their respective shares of the estate on payment 

of a proportionate part of the dower debt, the learned judge held 

that it was reasonable to direct that they should do so. The learned 
Chief Justice and Banerji J. delivered judgments concurring with 
that of Karamat Husain J. It was accordingly decreed that the 
decrees of the Subordinate Judge be set aside and decrees passed 
for possession provided that the respective plaintiffs paid the 
amounts named in the decrees within six months, but that in default 
of payment by any of the plaintiffs his suit should be dismissed. 

The appeal is reported at I.L.R. 33 Allah. 182. 

1916. May 29, 30; June 1, 2. Sir Erie RAchards, K.C. and 
Dube, for the appellants. Those who claim interest upon a'debt 
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J- must show that they are entitled to it either by contract or by law, 

1916 There was no agreement to pay interest, and the appellants contend 

hamuu BiBi (1*) that the matter.has to be determined by Mahomedan law,under 
ZUBAiDA interest is not recoverable, and (2.) that the case is not within 

Bml. the Interest Act (XXXIL of 1839). Under Act XII. of 1887, s. 37, 
sub-s. 1. Mahomedan law is to be applied in any question between 
Mahomedans as to “marriage,” That word includes dower, as 
appears from a comparison of the Act with the Civil Suits Acts of 
other provinces. The lien is recognized solely because dower is part 
of the law of marriage. The payment of interest is contrary to the 
precepts of Mahomedan law. The widow's lien in respect of her 
dower is on the same footing itiMahomedan law as that of any other 
creditor who has obtained possession as security. It extends only 
to the principal and to well-recognized expenses of management; 
as soon as those are discharged out of the receipts it ceases: 
Macnaghten’s Principles of Mahomedan Law, 1897 ed., ch. 11, 
art. 16. p. 74; Baillie’s Digest, 1875 ed., pp. 776, 781, 801, 802; 
Hamilton’s Hedaya, vol. 4, bk. 48, p. 199. The Mahomedan law 
against interest is not abrogated by the Usury Act (XXVIII. of 
1855). The view of Phear J. to the contrary in Mia X/ion v. jBiW 

1 )is opposed to that of PeacockC.J. in Ram La!Mookerjee 
V. Haran Chandra Dhar.{2) Lien for dower has been dealt with by 
the P>oard in three decisions, but no question as to interest was 
Y;x'\sQc\:Amccr-oonh^tis^cDr.Moorad^on-nissa{S) ;NawabM(di(mted 
Amccnoodcen v. Moo::}tffnr Hosscht{4) ; Bcehcc Bachun y.S^^cikh 
11 amid H ossein. (5) The unreported cases referred toln the judg¬ 
ment in the High Court support the appellants. The Interest Act 
(^XXXII.of 1839) doesnotapplysincethedowerwas not payable 

under an instrument in writing. Interest cannot be recovered as 
damages except where that Act applies: London, Chatham and 
Dover Ry. Co.ySouth Eastern Ry.Co.(6) ; Jnggomohun y.Kaisree- 
chund,(7) The rules of equity as applied in England to a charge 
upon land have no application to this case, which depends upon 
Mahomedan law. The result of the Indian authorities is that interest 


(1) (1870) 5 Beng. L.R. 500. 

(2) (1869) 3 Beng. L.R. (O.C.) 
130, 135. 

(3) (1855) 6 Moo. Ind. Ap. 211. 


(4) (1870) 5 Beng. L.R. 570. 

(5) (1871) 14 Moo. Ind. Ap, 377. 

(6) [18931 A.C. 429. 

(7) (1862) 9 Moo. Ind. Ap. 256. 
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cannot be allowed upon money lent in India unless it appears from 
the bond that it was the intention of the parties that interest should 
be payable : Mmsab AH v. Guhb Chand. (1) Interest upon dower 
was allowed in Soorma KhatodH v. Attaf-oon-nissa Khatoon{2) 
and in Hubccb-oon-nissa Khatoon v. Shumsoodeen Ahmed(3) ; 
but it was allowed apparently under the Interest Act; in the latter 
case fiom the date of suit only, the plaint being treated as a 
demand under the Act. Wo&matool Fatima Begum v. Meerun- 
mun-uissa Khanum{A) was wrongly decided. 

Dc Gruythcr, K.C., and for the respondents. Prior 

to British rule Moslem civil tribunals in Bengal recognized loans at 
interest among Mahomedans and were not bound by texts prevalent 
at Baghdad. Anglo-Mahomedan law has consistently treated the 
Mahomedan prohibition against taking interest as a moral precept 
and not as legally enforceable: Mia Khan v. Bibi Bibijan{S) ; 
Wilson’s Anglo-Mahomedan law, 4th ed., p. 28. There is no text 
in Mahomedan law books which makes a widow liable for mesne 

profits, or which provides for an account; accounting is a creation 

of English law, and should be ordered according to equitable prin¬ 
ciples. Mahomedan law recognizes equitable principles and does 
not preclude the Court from allowing a widow compensation for 
her loss of interest upon the unpaid dower debt. The decision in 
IVo&matool Fatima Begum v. Meeninmun-nissa Khanum(4) is 
directly in the respondents’ favour. That decision was followed in 
Sahebjan Bewa\.Ansaruddin {6) ,and there is no reported authority 
to the contrarj\ Interest upon dower debt was allowed in Soorma 
Khatoon v. Attaf-oon-nissa KkatooH{2) and in Hubeeb-oon-nissa 
Khato<m y.Shum^oodeenAhmed{3) ;it does not appear that it was 

allowed under the Interest Act. The matter is one not provided 
for by Mahomedan law, and under Act XII. of 1887, s. 37, sub-s. 2, 
the Court should act according to justice, equity, and good 
conscience: Mulhick Abdool Guff our v. M'uleka.{7) 

Dube replied. Under Mahomedan law a creditor is not entitled 


(1) (1887) I.L.R. 10 Allah. 85, 
90. 

(2) (1863) 2 Hay. 210. 

(3) S. D. A. Nov. 29, 1860, 
p. 311. 


(4) 9 Suth. W.R. 318. 

(5) 5 Beng. L.R. 500. 

(6) (1911) I.L.R. 38 Calc. 475, 
481. 

(7) (1884) I.L.R. 10 Calc. 1112. 
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to any advantage for forbearing to sue: Baillie's Digest, 1875 ed., 
p. 781. Accounting for mesne profits by a pawnee creditor was 
well known to Mahomedan law; the Hedaya provides for it in 
terms. A widow is liable to account for all her receipts except 
expenses of maintaining the property: Ramzan AH \,Ashgari{l) ; 
Ahmed Hossein v. Khodeja.{2) 

Aug. 1. The judgment of their Lordships was delivered by 

Lord Parker of Waddington. A short statement of the facts 
which have given rise to this litigation will explain the point for 
determination involved in these consolidated appeals. 

One Shaikh InayatUlIah, a Mahomedan inhabitant of the district 
of Gorakhpur, in the United Provinces of India,died in March,1892. 
leaving him surviving a widow and daughter, named respectively 
Zubaida Bibi and Najm-un-nissa; a sister, Hamira Bibi; and two 
brothers, Khadim Hossain and Ihsan Ullah. All these persons be¬ 
came entitled under the Sunni law, to which Inayat Ullah was sub¬ 
ject, to certain specific shares in his estate. Besides the widow's 
share of one-eighth, Zubaida was entitled to her unpaid dower. 
I'his has been found in a previous proceeding to have amounted to 
the large sum of one lakh of rupees. The other heirs of Inayat 
Ullah, not being in a position apparently to pay this sum without 
alienating at least a considerable part of the estate, allowed the 
widow to take or remain in possession of the whole to satisfy her 
claim out of the rents and issues of the landed property. It is not 
clear whether the widow was let into possession in the lifetime of 
Inayat Ullah or after his death. But it is not disputed that since 
1892 Zubaida has been in possession. 

In 1902theotherheirsof Inayat Ullah brought a suit against her 
to recover possession of their shares. Their suit was dismissed on 
the ground that it was misconceived inasmuch as it was not a suit 
for the pui'pose of taking accounts, and thus ascertaining what 
portion of the dower debt was then unsatisfied. The present suits 
were instituted with that object on March 15,1906, in the Court of 
the Subordinate Judge of Gorakhpur, one by Hamira Bibi and the 
other the widowand sons of KhadimHossain,who had died either 

(1) (1910) I.L.R. 32 Allah. 5t*3. (2) (1868) 10 Suth. W.R. 369. 
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before or after the suit of 1902. The reliefs prayed for in both 
suits were the same, namely, (o) for the taking of accounts; (b) 
for decree to plaintiffs of their respective shares in case the dower 
debt was found to be discharged; and (c) for an award to the 
plaintiffs of any sum found to have been received by her in excess 
of her dower. Zubaida in her defence among other pleas set up a 
claim for interest on her unpaid dower ;she alleged that the income 
of the property was less than the interest she claimed; that, con¬ 
sequently, the debt was still unsatisfied, and that the plaintiffs 

were accordingly not entitled to recover possession of their shares 
in Inayat Ullah's estate. 

The Subordinate Judge, who tried the case in the first instance. 

considered the defendant was entitled to interest at 6 per cent per 

annum on her dower; that the interest thus calculated exceeded 
the annual net income from the estate, and that, therefore, it was 
clear no portion of the debt was discharged. In the result he 
ismissed both suits. On appeal to the High Court at Allahabad, 
the learned judges took the same view as to the right of the 
idow, Zubaida, to receive interest; but they varied the decrees 
f he Court of first instance with regard to the total dismissal 
o e suits; they made a declaration that the plaintiffs should 
recover possession of their respective shares in the estate provid¬ 
ed they paid to the defendant their quota of the dower debt pro¬ 
portionate to such shares, which quota the learned judges specified. 

From these decrees of the Allahabad High Court the plaintiffs 
nave appealed to His Majesty in Council, and the sole question for 
determination is whether the defendant Zubaida is entitled to any 
interest or compensation in respect of her dower unpaid at the time 

both"sT elaborately argued on 

ions of that law from the status of marriage; and that, therefore 
^1 incidents and rights connected therewith must be subject to the 
Mussulman law. It was further contended that the Mahomedan 
widows hen on the husband’s estate for unpaid dower is the 
only creditor r l,e„ which has been recognized and mainndntd 
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intact by British Courts of justice, and that it ought not to be 
extended beyond what the Mussulman law itself permits by allow¬ 
ing interest when it is not contracted for. On the other side it is 
argued that the Mahomedan law prohibiting usury has been 
repealed in India by Act XXVIIL of 1855, and that consequently 
there is no bar to Mussulmans receiving or paying interest, and 
that the practice of receiving interest is common among them both 
in India and other countries. It is further urged that, in any event, 
the widow is entitled to some interest by way of damages for 
non-payment of dower at the due time. 

In the view their Lordships take of the case it is unnecessary in 
their opinion to examine much of the argument addressed to the 
Board or to discuss the numerous cases cited at the Bar. 

There is a conflict of judicial opinion in India on the question 
whether the Mussulman rule relating to usury was or was not 
abrogated by Act XXVIII. of 1855. Sir Rames Peacock C.J., sit¬ 
ting with Macpherson J., held in the case of Ram Lai Mookcrjee v* 
Haran Chandra Dhar{\) that it was not, “Hindu law,” he said, 
“did certainly as between Hindus restrict the rate of interest to be 
charged: and I do not think that Act XXVIII. of 1855 was ever 
intended to repeal the Hindu or Mahomedan law as to interest.” 
Then, after reciting the preamble of the Act, he added as follows: 
“That Act” (meaning Act XXVIII. of 1855) “did no more than 
repeal the various Regulations and Acts which the English Gov¬ 
ernment of India had passed on the subject of usury.” In a later 
case, Mia A.7ia;i v. Bihi B%bijan{2), PhearJ., sitting with Markby 
J., took a different view. In the ordinary course, on this difference 

of opinion arising between two Division Benches of the same Court, 
the case should have been referred to a Full Bench. But PhearJ. 
did not take that course and decided the point differently, holding 
that the Act of 1855 had abrogated the Mussulman law prohibiting 
usury. Their Lordships do not think it necessary to decide on 
the present occasion which view is right, nor do they think that 
Act XXXII. of 1839 has any application. 

Dower is an essential incident under the Mussulman law to the 
status of marriage; to such an extent this is so that when it is un¬ 
specified at the time the marriage is contracted the law declares 

(1) 3 Bcng. L.R. (O.C) 130. (2) 5 Beng. L.R. 500. 
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that it must be adjudged on definite principles. Regarded as a 
consideration for the marriage, it is, in theory, payable before con¬ 
summation ; but the law allows its division into two parts, one of 
which is called “prompt,” payable before the wife can be called 
upon to enter the conjugal domicil; the other “deferred,” payable 
on the dissolution of the contract by the death of either of the parties 
or by divorce. Naturally the idea of payment of interest on the 
deferred portion of the dower does not enter into the conception of 
the parties. But the dower ranks as a debt, and the wife is entitled, 
along with other creditors, to have it satisfied on the death of the 
husband out of his estate. Her right, however, is no greater than 
that of any other unsecured creditor, except that if she lawfully, 
with the express or implied consent of the husband, or his other 
heirs, obtains possession of the whole or part of his estate, to satis¬ 
fy her claim with the rents and issues accruing therefrom, she is 
entitled to retain such possession until it is satisfied. This is called 
the widow’s lien for dower, and this is the only creditor’s lien of 

the Mussulman law which has received recognition in the British 
Indian Courts and at this Board. 


When a widow is allowed to take possession of her husband’s 
estate in order to satisfy her dower debt with the income thereof. 
It IS either on the basis of some definite understanding as to the 
conditions on which she should hold the property, or on no under¬ 
standing. If there is an agreement, express or implied, that she 
should not be entitled to claim any sum in excess of her actual 
dower.she must abide by its terms.But where there is no such under¬ 
standing and a claim is made as in the present case, the question 
arises whether, on equitable considerations, she should not be allow- 
ed some reasonable compensation, not only for the labour and res- 
ponsibility imposed on her for the proper preservation and manage- 
ment of the estate, but also for forbearing to insist on her strict 1 Jal 

T? T her dower on the death of her husband 

Their Lordships think that she is so entitled, and obviously com’ 

pensation for forbearance to enforce a money payment is best cal¬ 
culated on the basis of an equitable rate of interest Th'c 
to be consistent with the chapter on “Ths Duties fAdah 

,h= principal Jon Mn whth’ cfcat 
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commonly recognized in the Courts of Chancer)^ in England are 
not foreign to the Mussulman system, but are in fact often 
referred to and invoked in the adjudication of cases. 

In the case of IVoomafC'ol Fatima Begum v. Meerunmun-nissa 
Khaniim{ \) the plaintiff, who had held possession of her husband's 
estate under a lien for dower, was dispossessed by a decree of the 
Court. She then sued one of the heirs for a proportionate amount 
of her dower. Among other questions raised, the defendant claim¬ 
ed that the plaintiff must account for mesne profits during the period 
she held possession. Sir Barnes Peacock C.J., sitting with Jackson 
and Macpherson JJ.. after remarking that the “plaintiff does not ask 
to receive interest upon her dower, but she asks that she may not 
be compelled to account for the profits of the land during the term 
she held it in lieu of her dower,” discussed various considerations 
which led him to think that it would be inequitable to make her 
account for the profits, except on the terms of allowing her reason¬ 
able interest on her dower debt. The annual rents and profits being 
less than such reasonable interest, the claim for mesne profits was 
disallowed. Their Lordships think that this was in accordance 
both with sound sense and with law. 

In the present case the Courts in India have allowed the defend¬ 
ant, on taking her accounts, 6 per cent, per annum, by way of 
equitable compensation. It was not contended that, if interest by 
way of compensation were allowed at all, this rate was too high 
under the circumstances. The contention was that no interest by 
way of compensation could be allowed at all. 

Their Lordships are therefore of opinion that this appeal fails 
and should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 


Solicitors for appellants: Barroiv, Rogers & NcviU. 
Solicitor for respondents: Douglas Graiit. 


(1)9 Suth. W.R. 318. 
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SECRETARY OF STATE FOR INDIA IN 
COUNCIL ... 


Appellant ; 


AND 


maharajah of tippera 


.Respondent. 

ON APPEAL FRO.\[ THE HIGH COURT IN BENGAL. 

Lands 

of 1863), s. 18 —Survey Maps. 

The procedure provided l,y the Waste Lands Act, 1863 for the 
sale of or dealings with, waste lands does not apply solely to the 

”dcd’hy S ,‘h The period of limitation 

P oMded hj s. 18 ot that Act for the making of claims is applicable 

only m proceedings before the special Court to be constituted under 

the Act. Those pleading the Act must bring the matter strictiv 

tMthin its provisions by showing that a clear and not misleading 

■ intation of the sale or other transaction has been Sv n a^ 

advertisement of a proposed sale incorrectly stating the nam; of 

ilsr““““ '• 

Revenue survey maps are not conclusive evidence of the facts 

which hey record, but, in the absence of evidence to the contrary 
.aie to be presumed to be accurate. 

^ decree and judgment of the High Court 

(i^ay 22, 1908) affirming a judgment and decree of the Subordi- 
nate Judge of Sylhet. 

The facts and the decisions of the Courts in India, so far as they 
Lordship^ judgment of their 

1914. March 23, 24, 25, 26. Sir Erie Richards K r a 
Dunne for the appellant. i<^chards, K.C., and 

D. Gruyther, ACC., and Parikh. for the respondent. 

* Present -. Lord Dunedin, Lord Moulton Sir Torn it 
yiR . Ameer Ali. ' Edge, and 


J. C. 

1916 

1 . 


(1) There was a consolidated 
cross-appeal by the Maharajah to 
which the Secretary of State for 
India and his co-defendants the 
lessees from the Government 
were respondents. The delivery 
of their Lordships’ judgment 


stood over after the argument 
pending negotiations between the 
parties to the cross-appeal. It 
became unnecessary in the result 
to determine the questions arising 
lit the cross-appeal, and they are 
not dealt with in this report 
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With regard to the Waste Lands Act, 1863, reference was made 
toss. 5, 7, and 18of theAct,and XoKristo ChMnderDa^s\St€el\\') 
Thefollowing were referred to on thequestion of possessory title:— 
Radhamomi Dasi v. Collector of Khulna{2) ; Mohimi Rohan Roy 
V. Promoda Nath RGy{Z) ; Wali Ahmed ChowS^ry v. Tota Meah 
Cho'iddJiry(4) ; Trustees and Agency Co, v.Short(5) ; Rajah Lela- 
nund Singhv. Bengal Government{6) ipreamble to Bengal Regula¬ 
tion IL of 1819; Bengal Regulation IX. of 1825, s. 2, sub-s. 3. 

1916. Aug. 1. The judgment of their Lordships was delivered 



Lord Dunedin. The present suit was instituted by the Maha¬ 
rajah of Tippera to regain possession of certain plots of land in 
Southern Sylhet. The defendants are the Secretary of State for 
India and certain tea companies, who in virtue of leases granted by 
the Government are at present in possession of the lands in dispute. 

There were several plots in controversy, but the judgment of the 
Court below has been so far acquiesced in that the only ones still in 
controversy before this Board were those known as plots 2,3, &4. 

The Maharajah of Tippera is an independent chief whose territor)^ 
borders upon andadjoins the district of Sylhet. The configuration 
of the country isthat there are several parallel ranges or spurs of 
hills going northward from the higher ground of independent 
Tippera, and forming valleys between the spurs. Originally the 
Rajahs of Tippera claimed that all the hill country to the end of the 
spujs was independent territory. Owing to this claim, Lieutenant 
Fisher was sent by the Government in 1821 to survey the ground 
and delimit the boundary. The outcome of his proceedings ispre- 
served in a map and report. On the map he drew a line from west 
to east,which excluded fromTippera and incorporated in Bengal the 
spurs in question. Flis survey was, so far as some parts of this line 
and the country adjoining, admittedly incomplete, as the country 
was wild and covered by jungle; and difficulties were created by 
the opposition of hillmen known as Kukis, who acknowledged the 


(1) (1888) LL.R. 12 Calc. 279. 

(2) (1899) L.R. 27 Ind. Ap. 136. 

(3) (1896) I.L.R. 24 Calc. 256. 

(4) (1903) LL.R. 31 Calc. 397. 


(5) (1888) 13 App, Cas. 793. 

(6) (1855) 6 Moo. Ind. Ap. 101, 
114. 
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supremacy of the Rajah of Tippera. This claim to an extension of 

independent Tippera seems to have been more or less persisted in 

by the Maharajah and his successors till 1861, when Mr. Reynolds, 

of the Survey Office, was sent finally to delineate on the gronnd 

the boundary line which Fisher had only drawn on the map. Since 

1861 the line thus laid down has been acknowledged as authorita- 
tively settling the boundary. 

The plots of ground in question are all situated to the north of 

this boundary line, and are therefore admittedly no part of the 
independent territory. 

The position of the lands may be generally described as being in 
the southern portion of the land lying to the east of the western¬ 
most of the spurs of the hills before mentioned. The land to the 
we.st of the said spur is known as the pargana Bijura, while the land 
to the east of the same spur is known as the pargana Taraf, in the 
southern portion of which lies the tuppa Bishgaon. The tuppa is 
sometimes also itself called a pargana. These names existed at the 
time of Lord Cornwallis’s settlement in 1793, and are to be found 
■so marked in Fisher’s map in 1821. The plaintiff is admittedly 
owner ot two taluqas in tuppa Bishgaon. He acquired them from 
persons who had bought them at a Government sale in 1799. It 
IS common ground that these were and are settled lands. 

The plaintiff accordingly framed his claims alternatively, and 

pleaded that the plots in question were either part of the settled 

taluqas of tuppa Bishgaon or otherwise that he had had sixty 
years’ adverse possession of them. The defence, on behalf of the 
Secretary of-State, alleged that the plots in question were parts of 
a certain mahal of Halabadi lands in the pargana Bijura 

The learned Subordinate Judge, after receiving a report from a 
Commissioner to whom he remitted the -«tsk of examiniL the lands 
and comparing them with the various maps, and after consider^ 
evidence, oral and documentary, found that the said lands werf 
parts ot the settled lands of tuppa Bishgaon. On appeal the Secrl 
tary ot State altered his line of argument. It hafbecome appa 

Tent m the progress of the case that it was imnossihle T 
Tvith success that the plots were within pargana Bii. 

consequently it was very difficult, if not impossible o a^ssm ffiat 

VorTuir" undoubtedly wL: 

41 Y 
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J-C. situate in pargana Bij*ura. He, therefore pinned himself to the 

1916 negative attitude that at any rate they were not shown to be part of 

Sectary ^^ppa Bishgaon. To this negative attitude the High Court agreed, 

OF STATE |3ut thcv held that none the less the plaintiff had shown that the 

FOR India ' , . , . - , • i r • j r 

V. plots had been in the possessions the Rajahs for a period ot up- 

wards of sixty years, and that that possession had been adverse to 
- all other claimants. Both Courts held that the dispossession com¬ 
plained of had happened within the period of twelve years before 
suit, so that the Act of Limitation did not apply. In the result, 
therefore, they dismissed the appeal. 

Their Lordships do not propose to examine in detail the evidence, 
which is very voluminous; they will, however, set forth a few of 
the salient points which they consider have been established. 

(1.) Pargana Taraf was not orginally in the district of Sylhet, 
but in the district of Dacca. That district, unlike the district of 
Sylhet. was settled without survey. It is accordingly noticeable 
that while pargana Bijura undoubtedly contains Ham and Hala- 
badi lands, pargana Taraf does not seem to contain any such. 
(2.) Pargana Bijura is undoubtedly to the west of the ridge of hills 
now called the Raghunandan Hills. (3.) Until such evidence as is 
afforded by the Revenue Survey of 1859, there is no trace of any 
territory as existing between pargana Bijura and pargana Taraf. 
(4.) Fisher’s report discloses two important facts. The hills imme¬ 
diately adjoining Bijura were at the time in the possession of 
the Rajah. Bishgaon had been purchased by the Rajah, and his 
influence in Bishgaon is described as even greater than his influence 
at Balisira. Now his influence at Balisira had consisted in this, 

that, having purchased certain parganas, he asserted that the hill 
land which was properly attached to the parganas. and in respect of 
which jamka-jamma had been paid by the proprietor of the settled 
parganas, was his as independent property. (S.) There are con¬ 
current findings of fact by the two Courts that the lands in question 
were de facto in the possession of the plaintiff and his predecessors 
since the beginning of the nineteenth century. It is probable that, 
if asked, the Rajah would have sought to ascribe his possession to 
his independent territory, so long as the boundary was not con¬ 
clusively settled against him. But that does not alter the fact of 
possession; and it is to be remembered that the testimony given by 
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Fisher as to the practical occupation is given at the very moment 
that he decides tliat these lands do not form part of the independ¬ 
ent raj. This testimony is reiterated by Reynolds. In the circum¬ 
stances, and taking the concurrent findings of fact as to possession 
as the basis of their judgment, their Lordships have come to the 
conclusion that it is fair to ascribe this possession to the property 
winch the Rajah undoubtedly had in tuppa Bishgaon. 

The only circumstance which, in their Lordships’opinion, led'the 

High Court to prefer to rest their judgment on sixty years’ posses¬ 
sion and not upon the pargana title was the fact that in the Revenue 
Survey of 1859 the various mauzas which undoubtedly form part of 
pargana Bishgaon are not shown as extending as far as these lands • 
and that there is shown a tract of unoccupied territory, to which the 
name of the Ragbunandan Hills is given, extending from the 
boundary of the mauzas to the ridge of hills which bounds Bijura. 
leir Lordships have always given great weight to the accuracy of 

the survey maps. They are not conclusive, but in the absence of 

evidence to the contrary they will be presumed to be accurate. The 
Resent case, however, is somewhat peculiar. The Ragbunandan 
tl ■ L admittedly not surveyed; and their Lordships do not 

the r in 1859 to settle 

1793 P^session held in connection with tuppa Bishgaon in 

1793-18^ and onwards. The fact of possession as found by the 

the P^^t'^a'ar case and for these particular plots 

Lordships to overweigh what may be 
called the negative evidence of the map. ^ 

This disposes of the case as against the Secretarv of 
general question, there being a concurrent finding of fact as t^pos^ 

re remains a special plea affecting plot 3 This nlnt 
undoubtedly sold by the Government a. waste land, and the Taje" 
was not ,n any way stopped or interfered with by the Raiah In th„„ 

rs™irori86?r,'h“j "““r ’■ ■" 

compensaSn ordamagTi„ rewS; a“„' "I ''d'” m"’'” *'> 

s«:;STTr:z":Sbt™TrS 

shall have been delivered by the GovernmTfTZ pfrch“tl“r 
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otherwise dealt with. The suit here is admittedly more than three 
years after delivery. 

In order to deal with this plea it is necessary to consider the 
scheme of the Act. It provides that when waste lands are proposed 
to be sold by the Government there must be a period mentioned in 
the advertisement as to the sale or disposition of the lands not less 
than three months within which any competing claim to the land 
in question must be intimated. If s-uch claim is intimated the sale, 
pending investigation, is suspended. The Collector then inquires 
into the claim and either allows or rejects it. If it is rejected the 
claimant must, within one week of the rejection, institute an appeal; 
failing which institution the rejection order is final. It is then pro¬ 
vided that in any district the local Government shall constitute a 
special Court for the adjudication of s-uch claims; that notice of 
such constitution shall be given by proclamation; and that, after 
such proclamation, the jurisdiction of all Courts other than the 
special Court as to claim to the land is abolished. Then after pro¬ 
visions as to the procedure of the special Court comes s. 18 already 
partially quoted. Sect. 19 then provides that in any case in which 
land has been sold, if the Court is of opinion that the claim of the 
claimant has been established, the Court shall not award him 
possession of the lands, but shall order him to receive a sum of 
money from the Treasury in compensation. 

The Subordinate Judge held that all this procedure only applied 
to lands held by the Government. The High Court hesitated to 
accept this view, and their Lordships think it is clearly wrong. For 

the very fact of providing special machinery to adjudicate on claims 
by other people to land which the Government are practically 
dealing with by means of sale is destructive of the idea that the 
section is not applicable except in cases where in other Courts the 
Government could show it liad a title. 

The learned judges in the High Court have treated the matter in 
the only way it was argued before them, namely, as a question of 
jurisdiction, and held that as the jurisdiction of the ordinary Courts 
was only ousted on proclamation made of the constitution of the 
special Court, and as no technical proof had been given that any 
such Court was constituted, the ordinary Courts were not ousted. 

Their Lordships agree that this is so, but it would scarcely be a 
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satisfactory ground on which alone to decide the case, as, the point 
not having been taken by the S.ubordinate Judge, their Lordships 
think that under sanction of costs the appellant might have been 
granted leave by the High Court to lead additional evidence to the 
effect that the Court had been constituted and proclamation made. 
There is, however, another good ground which, in their Lordships’ 
view, is fatal to the appellant’s contention. This Act is drastic in 

Its character and makes a great invasion on private rights. Those 

pleading it must therefore bring the matter strictly within its provi¬ 
sions. Now the whole of the provisions beginning with s. l,as to 
notices to be given to the Collector, advertisements, &c., clearly 
point to the necessity of proper intimation being given by the 
Govei nment as to the proposed sale. The notice must be clear and 
not misleading, for otherwise how is the true owner, if such exists, 
to realize the necessity of coming forward? Now.here the notice 
was quite msileading, for it advertised a sale of lands in Bijura, 
whereas the lands in question were certainly not in Bijura, whether 
they were in Bishgaon or Taraf. 


J. C. 
1916 

Secretary 

OF State 
for India 

Z’. 

Maharajah 

OF Tjppera. 


Their Lordships think, therefore, that as against the plaintiff 
the whole proceedings fail for want of proper basis. The provi¬ 
sion as to the three years in s. 18 is clearly applicable, as the 
concluding words of the section show, to the proceedings before 
the special Court and that Court alone. 

Their Lordships will therefore humbly advise His Majesty as 
against the defendant the Secretary of State in appeal No. 126 of 
1911 to dismiss his appeal with costs. 

It has been intimated to their Lordships that leases of the land 
in the possession of the third and fourth respondents in appeal 
No. 4 of 1912(1) have been entered into between the Maharajah 
and these parties. Their rights will now be governed by the leases 

and it is unnecessary for their Lordships to make any recommen¬ 
dation to His Majesty in connection with this appeal, which will 
be dismissed without costs on either side. 


Solicitor for appellant: Solicitor, India Office. 

Solicitors for respondent: T. L. Wilso^n & Co. 

(!) This was the consolidated cross-appeal referred to in the foot-note 
c»n p, jjj, ante. 
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BOMBAY CORPORATION and Another . . Appellants; 

AND 

GREAT INDIAN PENINSULA RAILWAY 

COMPANY. Respondents. 

ON APPEAL FRO^[ THE HIGH COURT AT BOMBAY. 

Railicay—Public Street—Street z'ested in Munici/'alify—Pozeer to cross — 
Land ^Icquisition ^Ict (/. of 1894)— Indian Railzeays Act {IX. of 
1890), 7. 

The Iiulian Railways Act, 1890, s. 7, as amended by s. 1 of Act IX, 
(jf 1896, provides that, subject, in the ease of immoveable property 
not belonging to the railway administration, to the provisions of 
any enactment for the time being in force for the acquisition of land 
for public purposes and for companies, a railway administration 
may, for the purpose of constructing a railway, (inter alia) construct 
across any streets such lines of railway as the railway administration 
think proper; the powers conferred by the section are made subject 
t(j the control of the Governor-General in Council. 

The respondents constructe<l lines of railway across a street 
vested by statute in the appellant municipal corporation without 
obtaining their consent, and without taking proceedings under the 
Land Acquisition Act, 1894:— 

IPeld, that the construction of the railway lines across the street 
was not an acquisition of immovable property within the meaning 
of s. 7 of the Indian Railways Act, 1890, and that the respondents 
had power under that section, as amended, to lay the lines without 
ol)taining the consent of the appellant corporation. 

Appeal by special leave from a j'udgment and decree of the 
High Court (September 5, 1913) reversing the judgment and 
decree of Beaman J. (February 17, 1913) at the trial. 

The respondent company was incorporated by 12 & 13 Viet, 
c. Ixxxiii., an Imperial Act declared public, and by 63 & 64 Viet, 
c. cxxxviii.( Imperial)all their railways and works were transferred 
to and vested in the Secreatry of State for India in Council. 

By s. 289 of the City of Bombay Municipal Corporation Act 
(III. of 1888, Bombay) the streets in that city were vested in 
the appellant corporation, and by further provisions of that Act 

* Present : Lurd Bi ckmastcr L.C., Viscount Haldane, and Lord 
.Atkinson. 
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were under the control of the second appellant, the Municipal 
Commissioner. 

In 1906 the respondents applied to the appellants for permission 
to construct railwa)- lines on the level across a public street vested 
in the appellants under the above-mentioned Act. The appellants 
sought to impose conditions with which the respondents were not 
willing to comply. Eventually the respondents intimated that they 
had power to carry out the proposed work under s. 7 of the Indian 
Railways Act, 1890, as amended by s. 1 of Act IX. of 1896, and 
they subsequently proceeded to lay the lines across the street. 

The appellants instituted a suit in the High Court claiming( 1.) a 
declaration that the l^espondents were not entitled to take possession 
of the land forming that part of the street upon which they had laid 
then- lines without the permission of the appellants; (2.) a decla¬ 
ration that unless and until the respondents should obtain such 
permission, or acquire the land under the Land Acquisition Act, 
1894, they were not entitled to retain possession thereof, or to 
maintain their lines thereon ; (3.) that the lines should be removed 
and the street made good; and (4.) damages. 

The suit was tried by Beaman J., who made a decree grantino- 
the relief claimed, including Rs. 500 damages. 

Upon appeal the decree was reversed and the suit dismissed. The 

learned judges (Sir Basil Scott C.J. and Batchelor J.) held that the 
respondents were authorized to lay their lines across the street by 
the Indian Railways Act, 1890, s. 7, as amended, and that proceed¬ 
ings under the Land Acquisition Act, 1894, were neither necessary 
nor appropriate. The appeal is reported at I.L.R. 38 Bomb. 565. 

The present appeal, which was argued in March, 1916, was 
re-argued order of the Board. 

1916. July 31; Aug. 1 . P.O. Lawrence,K.C.,zxih Sheldon, for the 
appellants. The street was vested in the appellant-corporation by 

s. 289 of their Act; they had at least a statutory freehold in the 
surtace ul/ayor of Tunbridge Wells v.Bairdi 1) -Foley’s Trustees v 
Dudley Corporation. (2) Having regard to ss. 290 and 296 the fee 
simple in the soil probably vested in them, but the limited title 
IS sufficient tor the present argument. The respondents were 

(1) 11896] A.C. 434. (2) [1909J j ^,3. 317, 322. 
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trespassers. They had no power to lay their lines across the street 
without the appellants’consent. The power given by s. 7 of the 
Indian Railways Act. 1890. could not be exercised without proceed¬ 
ings under the Land Acq-uisition Act. 1894. There was power under 
that Act to acquire the right to cross the street, since by s. 3 (a) 
"land” is defined as including benefits to arise out of land. But 
evenif under that Act a mere right to cross the street could not be 

acquired, the respondents could, and were bound to, acquire that 
part of tlie street upon which their lines were laid. It is true that 
under s. 16 land acquired vests free from incumbrances and that 
this has been held to terminate any public rights over the land: 
Alauw.atha Nath M it tor v. Secretary of State f or India,{\) Under 
ss. 40 and 41. however, terms can be imposed for the preservation of 
public rights so far as they are consistent with the railway crossing. 
The powers under ss. 13 and 14 of the Indian Railways Act, 1890, 
come into operation only after the railway is constructed. In Eng¬ 
land a railway crosses a highway only under express powers in its 
special Act; many of the authorities relied on in the judgments 
upon the appeal are therefore inapplicable. 

Sir R, Finlay, K.C„m'idT.T. Paine, for the respondents. The 
respondents had power to lay their rails across the street under s, 7 
of the Indian Railways Act, 1890, as amended in 1896, subject to the 
payment of compensation under s. 10. The safety and convenience 
of the public are adequately provided for by the powers given by 
ss. 13 and 14. The powers conferred upon railways by s. 7 are 

guarded by being made subject to the control of the Governor- 
General. The right to carry the lines over the street was not an ac¬ 
quisition of immovable property within the meaning of s. 7. A con¬ 
sideration of the machinery of the Land Acquisition Act, 1894, 
shows that it is not applicable to the acquisition of a right to carry 
a railway across a street. There is no power under that Act to 
acquire an incorporeal right: Shyani Chuffder Mardroj v. Sesrefary 
of State for India{2) ; Great IVesiern Raihoayv, Clieltenhatn RaiF 
7C'ay.(3) If the land itself were acquired there would be a cessation 
of all public rights: Taylor v, Coliector of Purnea{4) ; but ss. 13 
and 14 of the Railways Act show that public rights survive. The 


(1) (1897) L.R. 24 Iiul. Ap. 177. 

(2) (1908) l.L.R. 35 Calc. 525. 


(3) (1884) 9 App. Cas. 787. 

(4) (1887) l.L.R. 14 Calc. 423. 
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appellants had not a title under which the_v could dispose of the 
land under the Act; Municipal Corporation of Sydney v. Young. (1) 

There is no reported case in which the Land Acquisition Act has 

been applied to the acquisition bv a railway company of a right to 
cross a highway. 

P. O. La-vjrcnce, K.C,, I'eplied. 


Oct. 26. The judgment of their Lordships was delivered by 
ViscouN'T Halpaxk. The point to be decided on this appeal is 
whether the respondents in constructing certain lines of railway on 
the level across the Sewri-Koliwada Road in Bombay, being a 
public street there under the control of the Municipal Commissioner 
for the city, have the right to do so without either obtaining per¬ 
mission fiom the appellant corporation or acquiring under the 
Land Acquisition Act, 1894, so much of the street as is occupied 
by the level crossing. Beaman J., who tried the action in which 


the question arose, gave judgment for the appellants, and order¬ 
ed the restoration of the land with damages. The High Court at 
Bombay reversed this judgment and dismissed the action. 

The question now to be decided is whether the respondents had 

the right theyclaimedby virtue of the Indian Railways Act, 1890, 

and to answer this question it is necessary to examine the provisions 
of that Act. The scheme of the Act differs from that of the general 
railway Acts in this country, the sections of which are made to apply 

only if they are brought into operation by a special Act authorizing 

the construction and control of the railway. The Indian Act 
places the exertise of the powers conferred by it under the control 
ot the Executive in the person of the Governor-General in Council 
who thus takes the place of Parliament in this country in authorizing 
such powers to be exercised. Sect. 7 enacts that subject to the 
piovisions of the Act and, in the case of immovable property not 
belonging to the railway administration, to the provisions of anv 
enactment for the time being in force for the acquisition of land fo'r 
public purposes and for companies, and subject also, in the case of a 
railway company, to the provisions of any contract between the 
company and the Government, a railway administration may for 
.he purpose of co„.,r„c.i„g a railway, or ,he accommoda.ioo or 

(1) [1898] A.C. 457. 
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other works connected therewith, among other things, “make or 
construct in, upon, across, under or over any lands, or any streets, 

hills, valleys, roads, railways or tramways,. . . .S'uch. . . .arches, 

tunnels, culverts, embankments, aqueducts, bridges, roads, lines of 
railway,’' &c. (the words “lines of railway” being added by s. 1 of 
Act IX. of 1896), as the railway administration thinks proper. The 
railway administration is, by s. 10, to do as little damage as possible^ 
in the exercise of these powers, and compensation is to be paid for 
any damage caused by the exercise thereof. By s. 11 the railway 
administration is to make and maintain, for the accommodation of 
the owners and occupiers of lands adjoining the railway, among 
otlier things, convenient crossings and passages over the railway. 
By s. 13 the Governor-General may require fences to be provided, 
and also suitable gates, &c., at places where the railway crosses a 
public road on the level, and may require the railway administra¬ 
tion to employ persons to open and shut such gates. By s. 14, where 
the railway has been made across a public road on the level, the 
Governor-General may, if it appears to him to be necessary for the 
public safety, require the construction of a bridge or arch or other 
works for diminishing danger. By s. 104 railway servants commit 
a punishable offence if they keep a level crossing closed against 
the public. 

The railway, which was duly authorized by the Governor- 
General, has, as already stated, been made to cross on the level a 
road in the area of Bombay City. This road is vested in the appel¬ 
lants under the City of Bombay Municipal Act, 1888, and tlie 
effect of such vesting is that, like an urban authority under the 
Public Health Act in this country, they have the surface and a 
portion of the sub-soil vested in them in such a fashion as to 
enable them to bring an action for trespass. 

The real point that arises is whether,under the words quotedfrom 
s. 7 of the Indian Railways Act. which make the powers conferred 
by that section subject to any enactment in force for the acquisition 
of land for public purposes and for companies, it was necessary for 
the respondents before making the crossing to comply with the pro¬ 
visions of the Act which was then in force, the LandAcquisitionAct, 
1894, passed fouryears after the Indian Railways Act. The Land 
Acquisition Act by s. 3 defines land as including benefits to arise out 
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of land, and a person interested as including a person interested in 
an easement affecting the land. The early parts of the Act (Parts 
11. to VI. inclusive) enable the local Government to acquire land 
compulsorily for public purposes. When the collector, who is the 
official designated to do so, has ascertained the compensation to be 
allowed and the proper apportionment among the persons interest¬ 
ed, he may take possession, and then, under s. 16, the land is to 
vest absolutely in the Government free from all incumbrances. It 
is conceded that “incumbrance’' includes a right of passage. The 
taking possession by the collector would therefore, if the Act 
applies to the present case, extinguish the rights of the public to 
cross the railway by the road in controversy. Moreover, none of 
the provisions relating to compensation cover the case of members 
Oi the public, who naturally do not come within the provision for 
compensation contained in s. 11. 

Part Vn. of the Act enables the local Government to authorize 
companies generally to acquire land for useful public purposes by 
availing themselves of the provisions in the earlier parts, but s. 39 
provides that this power shall not be put in force unless the pre- 
vio-us assent of the local Government has been obtained, and unless 
an agreement has been entered into by the company with the 
Secretary of State for India'. 

It appears to their Lordships that the provisions of this Act are 

not so expressed as to cut down the power conferred by s. 7 of the 
Indian Railways Act on a railway company in India to carry a line 
of railway across a street, subject to the control of their powers by 
the Govei nor-General. The latter Act in such a case contemplates 
the right of the public being kept alive. Sect. 13 enables the Gover- 
iioi-General to direct the provision by the railway administration of 

suitable gates,bars,&c.where the railway crosses a public road on the 
level. Sect. 14 gives him power to require the provision of bridges 
or arches where he deems it necessary, or such other works as 
will remove or diminish the danger arising from the level crossing 
These sections show that the right of the public to cross the railway 

so laid on the level is contemplated as continuing. Sect 104 makes 

It a criminal offence to keep the level crossing closed against the 
public, and raises the same inference. The Acquisition of Land Act 
does not repeal these sections, and it appears to their Lordships that 
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the taking of the railway on the level across a public highway is 
accordingly not an acquisition of immovable property within the 
meaning of this Act. To hold otherwise would be to hold that the 
right of the public to cross was extinguished under s. 16, or, again, 
that when one railway crossed another—a possibility expressly con¬ 
templated by s. 7 of the Indian RailwaysAct—the second was bound 
to purchase part of the permanent way of the first,conclusionswhich 
their Lordships regard as inadmissible. It may well be that when 
a railway company takes land for a station or for a tunnel or a 
cutting the provisions of the Act apply, on the ground that this is 
an acquisition of land. Rut the sections in the Indian Railways 
Act to which they have referred in their opinion show that what 
has been done in this case is excluded by that Act from possessing 
this character, notwithstanding that theoretically a benefit arising 
out of land, within the words of s. 3 of the other Act, might in a 
different context be held to have been acquired. This has probably 
been done because the interference with the surface is small and 


the public advantage is great. They think that it was intended by 

the Indian Railways Act to give the Governor-General power to 

authorize the crossing in place of leaving the conferring of such a 

power to a special statute, as would be the case in England, where 

* 

the general Lands and Railways Clauses Acts do not authorize the 
compulsory taking of mere easements. The Governor-General has, 
under s. 10 and other sections, ample power to impose conditions 
for compensation and for the protection of the public. 

For these reasons their Lordships will humbly advise His 
Majesty that the judgment of the High Court at Bombay was 
right, and that this appeal should be dismissed with costs. 


Solicitors for appellants: Can’croit, Kcniin & Co. 
Solicitors for respondents: IV'h'itc, Borrett Cr Black. 
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Alienation ev Widow: .SV^* Hindu Law ^ and ^rvm 

SIONJ-'R 2 ^ «-» «inG KEVER- 

o/^ofeZ'! 

Chandrika Bakhsh Sixgh z'. Ixdar Bikram Singh .. 
''‘l'8^™SVrTiM^ATio~^2!°"‘‘ appeal—Madras Forest Act, 
CEDURE. 3. Second appeal—New Issue : See Pro- 

^-Xx-pu - -tting down-costs: 5ee 

Value-Subject-matter: 5-ee Prq- 
ARBITRATION-Agreement to refer suit: See Procedure. 1 . 

"^^*^’*AppH«r L.R. 2 H.L.Sc. 397. 

Baikal,Cl Das v. Legge , L.R. 27 Ind. Ap. 58. 
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Explained 
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Ch.\ukidari Chakaran Lands: .We Procedure. 3. 
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encc between the contract price and the market price at the 
dale of the breach, with an obligation on the part of the seller 
to mitigate the damages by getting the best price he can upon 
that date. If the seller retains the shares after the breach 
he cannot recover from the buyer any further loss if the 
market falls, nor is he liable to have the damages reduced 
if the market rises. 

Sect. 73 of the Indian Contract Act, 1872, is merely 
declaratory of the common law as to damages. 

Jam.vl V. Moolla Daw(K)I), Sons & Co. 


2. CoNTR.ACT— Bond—Minor Party—Conifroniisc—Invalid 
against Minor—Joint Contractor bound—Code of Civil 
procedure {XIV. of 1882), s. 462— Indian Contract Act (/A. 
of 1872). 43. 

In compromise of a suit two defendants, of whom one 
was a minor, entered into a bond by which they jointly 
agreed to pay a certain sum to the plaintiff at a future date. 
The leave of the Court was not obtained on behalf of the 
minor under s. 462 of the Code of Civil Procedure, 1882:— 

Held, that the bond was not enforceable against the minor, 
but that it was enforceable to the full amount against the 
joint contractor. 

Jamna Bai 7 '. Vasanta Kao .. 

3 - Conditional Proposal—Performance of Conditions — 

Contract to bequeath VitUu/e—Indian Contract Act {IX. of 
1872), x. Judicial Committee—Practice—Sf^ecial Leave to 
cross affeal. 

Upon the marriage of the appellant in 1886, her aunt, 
a wealthy Hindu widow with whom she had resided since 
childhood, promised that if the appellant and her husband 
would reside with her she would (inter alia) purchase un- 
spccifievl immoveable property for the appellant. The 
appellant and her husband accordingly resided with the 
aunt. In 1893 the aunt bought a village in her own name, 
but, as she stated, for the appellant. Dissatisfaction arose 
because it was not transferred to the appellant, and the 
husband consequently ceased to reside with the aunt. The 
aunt in October, 1893, wrote to the appellant stating that the 
village had been purchased for the appellant and would be 
transferred to her upon the writer’s death. The appellant 
and her husband thereafter resided with the aunt until the 
aunt’s death in 1899:— 

Held, that the letter of October, 1893, constituted a 
binding contract by the aunt, and that the appellant was 
entitled to possession of the village. 

In an appeal to the Judicial Committee by the plaintiff 
in a suit against three defendants upon a ground of action 
common to all three, a defendant who had not appealed 
to the High Court, but had been joined as a respondent to an 
appeal by another defendant, and who was out of time for 
appealing to the Judicial Committee, was joined as a respon¬ 
dent and granted special leave to cross appeal. 

MaI.UAJU LaKSHMI \’r.NKAYAMMA T‘. VlilNKATA NaRA- 

simha Aim’a Row .. 


PACR. 


6 


99 


• • 


% • 


13S 


VOL. XLIII.] 


INDEX. 


319 


CoLin OF \\AKB^-Contract -while Property ,n,der Superinlen 

dencc—Rc ease from Supermfcndence—Subseqiieut E veeu 

Iwii—Oudh Land Rcicnuc Act (XVII. of 1876; j 174 ' 
ReVc^nue AV'T87r"'‘7'"‘'“'’ of thc'Oudh Land 

c\cnue Act Ib/O, a decree made in respect of a contract 
tcred into hy any person while his property is under the 
superintendence of the Court of Wards cLnot he exectUed 
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s^'^perintendencr'*’”^^^ discliarged from 

Deiji Bakhshi Singh t-. Shadi Lal 
Crown L.\ni)s: See Limitation. 2. 
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In an action in the Straits Settlements to recover the 
th^rhe waf J'P?«^ccrtain mortgages the defendant pleaded 
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1 L • 

and aulhonzcd his widow to adopt a son in a certain event. 

A will made by the testator in 1890 contained a disposition 
of the property inconsistent with the first will but con¬ 
tained no express revocation of the earlier will nor of the 
authority to adopt therein contained. The will of 1890 
was set aside on the ground that the testator had no power 
of disposition over the property, he having ceased to be the 
sole coparcener:— 

Held, that the second invalid will did not revoke the 
authority to adopt contained in the first will. 

Alexander v. Kirkpatrick, (1874) L.R. 2 H.L.Sc. 397 
applied, 

\'F,NKAT.\N’.\kAYAXA PlLr-Al X'. SuniUMMAL .. 20 

2. Hindu Law — Adoption — Partition — Mitakshara—Collaterals 

— Share of adopted Son—Dattaka Chandrika, s. 5, pars. 24 
and 25. 

.According to Hindu law an adopted son occupies the 
same position in the family of the adopter as a natural-born 
son, except in a few instances which are accurately defined by 
the Dattaka Chandrika and the Dattaka Mimansa. Those 
instances relate to marriage and to competition between an 
adopted son and a legitimate son subseciucntly born to the 
adoptive father. 

Two brothers, governed by the Alitakshara law, died. 

To one a posthumous son was born; subsequently the 
widow of the other, by the authority of her deceased hus¬ 
band, adopted a son to him. Upon a partition of the joint 
family ancestral estate between .the two sons:— 

Held, that the adopted son was entitled to a share equal 
to that taken by the son of his adoptive father’s brother. 

Dattaka Chandrika, s. 5, pars. 24 and 25, discussed and 
explained. 

Raghiibantind Doss v. Sadhu Churn Doss, (1878) I.L.R. 

4 Calc. 425 disapproved. 

Nagindas Bhugwandas Bachoo Hurkissondas .. 56 

3.- Alienation by Jl’idow — Necessity—Recitals in 

Deeds—Value as Etddencc—Attestation by Reversioner — 

Delay in- setting dozen Appeal — Costs. 

If a deed by which a Hindu widow alienates property is 
sought to be set aside soon after its execution, little weight 
attaches to a recital of the existence of necessity, and it 
certainly cannot be accepted as proof. As by eflluxion of 
time evidence independent of the recital becomes unavail¬ 
able, a recital of necessity, consistent with probability and 
the circumstances, assumes greater importance. It is clear 
evidence of a representation to the purchaser, and, when 
evidence of actual inquiry by him has become impossible, 

I the recital, coupled with circumstances which justify a 
reasonable belief that an inquiry would have confirmed its 
truth, is sufficient evidence to support the deed:— 

Held, therefore, that deeds executed by two deceased 
widows between 18-18 and 1865 reciting necessity, and 
under circumstances which rendered its existence highly 
probable, could not be set aside in a suit instituted in 1905. 

-Attestation of a deed is not by itself evidence that 
the attesting witness consented to the transaction-effected 
by it. 
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ISLANDS —rormatjoii in territorial waters: Sec Limitation. 2. 

Legitimacy— Acknowledgment of paternity: See AIahomedan 
Law. 3. 

1. Limitation —Executor—Accrual of Right to sue—Testator 
domiciled ^Ibroad—Frobatc—■Capable of instituting suit '’— 
Devolution of Inliercst—Substitution of Flaintijf—Straits 
Settlements Ordinance No. b of 1890, .v-v. 17, 22—Indian Limb 
taiion Act (IX. of 1908), .s.?. 17, 22. 

Straits Settlements Ordinance No. 6 of 1890, which 
deals with the limitation of suits, provides as follows;— 

Sect. 17, sub-s. 1 : “When a person who would, if he were 
living, have a right to institute a suit or make an application, 
dies before the right accrues, the perio<l of limitation shall 
be computed from the time when there is a legal represen¬ 
tative of the deceased capable of instituting or making such 
suit or application.’* Sect. 22: "When, after the institu¬ 
tion of a suit, a new plaintiff or defendant is substituted or 
added, the suit shall as regards him be deemed to have been 
instituted when he was so made a party .... — 

Held, (1.) that the executor of a will capable of probate in 
the Straits Settlements is a legal representative capable of 
instituting a suit, within the meaning of s. 17, sub-s. 1, from 
the date of the testator’s death and not only from the date 
when he obtains probate: quaere as to an executor who 
renounces probate; (2.) that, according to the English 
practice (which is made applicable in the Straits Settlements 
in the absence of any other provision), the will of a testator 
domiciled in British India, or elsewhere outside the Straits 
Settlements, although not proved in the place of the tes¬ 
tator’s domicil, is capable of probate in the Straits Settle¬ 
ments if (a) it is valid acconling to the law of the testator’s 
place of (lomicil, and (b) if there are assets of the testator 
in the Straits Settlements; (3.) that s. 22 contemplates 
eases in which a suit is defective by reason of the right 
persons not having been made parties, but not eases in 
which the suit was originally properly constituted but has 
become defective owing to a devolution of interest; in the 
latter circumstances a carrying-on order should be made 
under s. 169 of the Civil Procedure Ordinance No. 31 of 1907. 

AIeyappa Chetty v. Sui-ramanian Chetty .. 113 

2. - Islands formed in Territorial U’aters—Reserved 

Forest—Onus of Proof—Right to Second Afpeal—Madras 
Forest Act (V. ‘of 1882 )—Indian Limitation Act (XF. of 
1877), Sched. II, arts. 144, 149. 

IsUmds formed on the bed of the sea within the terri¬ 
torial limits of the Indian Empire belong to the Crown. 

Upon islands so formed being <leclared part of a reserved 
forest under the Madras E'orest Act, 1882, persons in posses¬ 
sion who claim ownership therein are in the position of 
plaintiffs claiming a declaration of their title; they must 
prove that they, or their predecessors in title, have been 
in adverse possession for sixty years. 

Secretary of State for India v. Vira Rayan, (1885) I.L.R. 9 
Aladr. 175 explained and distinguished. 

Radha Gobind Roy v. Inglis, (1880) 7 Calc. L. R. 364 
followed. 

From the decree of a District Judge upon an appeal, 
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under the above-mentioned Act, from the decision of the 
forest settlement olfieer an appeal lies to the ffigh Court 
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entitled to a lien for her dower, it was found that the annual 
profits were less than 6 per cent, interest upon the dower 
debt. The Board affirmed the decree of the High Court 
declaring the plaintiffs severally entitled to recover their 
respective shares, but only upon payment of a quota of the 
dower proportionate to those shares. 

IVoomatool Fatima Begicm v. Mecyitumnn-uissa Khanum 
(1868) 9 Suth- W.R. 318 approved. 

H.AMIRA BiBI V. ZUBAID.A BiBI .. 

3. AIAHOMEDAN — Gift —T rust — Dclii-cry of Possession — 

h^validify—Legitimacy—Ackno-iolcdgmcn't of Paternity — Evi- 
^nec—Oudh Act {XVIII. of 1876), .v. Z—Dtity of 

Trial Judge to indorse Documents—Code of Civil Procedure 
(V. of 1908). Order xm.. r. 4. 

The Oudh Laws Act by s. 3 prowdes that Mahomedan 
law IS to be applied to questions Iietwcen Mahomedans 
regarding, inter alia, “gifts”; that word includes gifts 
made through the medium of a trustee, and the necessity 
under Afahomedan law for delivery of possession in the case 
of a gift without consideration is not modified by the 
Transfer of Property Act (IV. of 1882) although the gift is 
made by a registered trust deed. 

An acknowledgment by a Alahomedan that a person is 
his .son IS substantive evidence that the person is his legiti¬ 
mate son; statements by a member of a Mahomedan 
lamily, in this case the widow of the alleged father, that a 

person is a son, or an heir, are evidence of family repute of 
legitimacy. 

Having regard to the duty of oflicial inquiry imposed by 
s. 62 of the Oudh Land Revenue Act (XV’Il. of 1876), 
statements in a petition signed by a pardanishin lady, upon 
which miitalioti i>f names is ordrred, arc admissions hv her 
to which weight should be attached. 

I he Judicial Committee will not in future read, or allow 
to be used, documenls not indorsed by the trial judge, as 
reijiiired by the C'o<le of Civil IVreedure. OuUr xin 

r. 4. 

Olmervations by their Lordships as to the dilatory 
character of the litigation, and as to the mischief of allow¬ 
ing witnesses to be recalled for cross-examination at pro¬ 
tracted intervals. 

Sadik Husain Khan z \ Hashim Ai-i Khan 

“Mamo": Sec Hixm* Law. 6. 

Mkmons—M igration to Mombasa—Succession—Custom : Sff 
Succession. 

.\|[.V(,R„jo,nt bond—Invalid against minors—Joint contractor 
bound: .S<v Contract. 2 

• • • • • • • • 

I. MoRTOAfiK—Dcrrr,- of Siibordimitc Judge— 
ynnywii on AfJ^cal—Mesne I’rofils snhsequenth added 
oy SuhorduMlc Judge—Junsdietion~Codc of Civil Pro¬ 
cedure (Act X. of s. .W. ^ 

Umlcr a ustifriictuary mortgage in 1863 the mortgagors in 
878 obtained a decree of a .Subordinate Judge for redemp¬ 
tion and were put into possession. The High Court upon 
appeal varied the decree by finding that a further sum w.as due 
under the terms of the mortgage deed. This further sum not 
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^lUNICIPAL Law— Remn'r’nl ^-C C'a 
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Court of Small Causes under s. 617, and not in a suit. If, 
however, the corporation declines to admit the owner’s 
right to compensation, a Subordinate Judge has a dis¬ 
cretionary power under the Specific Relief Act, 1877, s. 42, 
to make a declaration that the fixture was erected before 
June I, 1863, and that the owner was entitled to compen¬ 
sation. 

Josei’h Cai.cutta Cori-or.miox 

Municipal Law—S treets —Railway crossing: Sec Railway. 

OUDH TaluQilxr — Succession — Nou-ialitqdari Property — 
family Custom—List 2 — Presumption—Oudh Esiaies Act 
(/. of 1869), jj. 8, 10. 

Upon the death of an Oudh taliuidar who. or whose pre¬ 
decessor, was included in list 2 prepared under s. 8 of the 
Oudh Estates Act. 1869, the succession to his property, not 
forming part of the taluqdari estate under the Act, is sub¬ 
ject to a rebuttable presumption that there is a family 
custom of descent to a single heir; and this is so although 
the taluqdari estate is held under a primogeniture sanad. 

In the case of a .Mahomedan taluqdar. the presumed cus¬ 
tom applies to his acquired property, since under Mahome¬ 
dan law ancestral and acciuired property arc subject to the 
same rule of descent. 

In the ease of self-acquired property of a Hindu taluqdar, 
governed by the Mitakshara, the presumed custom only 
alTccts the succession upon proof that the property was 
incorporated with the taluqa. either by the intention of the 
owner or by family custom. 

Janki Pershad Siuoh \. Dxcarka Pcrsliad Singh, (1913) 
L.R. 40 Ind. Ap. 170 explained. 

Murtaza Husain Khan i\ Mahomi.u Y.\sin Ali Khan 

Partition: Sec Hindu Law. 4. 

Power of Atiorney: See Principal and Aijent. 

Practice : See Procedure. 

Principal and Agent—P ourr of Altorney-Conslruetion— 
Money-lender's Agent—Pozeer to borroze—Guarantee of Loan, 

A chetty money-lender executed a power of attorney 
giving his agent general powers to manage and conduct the 
business, and for that purpose to sign the iwincipal’s name, 
and authorizing him to borrow money from anv bank, 
either with or without pledge of securities for money’s 
. various, persons, and (inter alia) to indorse 

promissory notes in his absolute iHscretiou. 

The agent entered into a transaction with a bank whereby 
the bank opened a cash credit in favour of a proposed 
borrower from the money-lender, and the liorrower made 
a promissory note payable to the moncv-lcnder for the 
amount of the credit; the agent, in his' prineipars name, 
indorsed the promissory note to the bank and sigiu?d a 
guarantee for the credit. The borrower made default:— 

Held, that the transaction was authorized by the power 
of attorney, and that the principal was liable to the bank 
for the amount due upon the cash credit. 

Bank of Bengal v. Ramanathan Chetty 
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Privy Council— Practice—Special ka\ c 
Contract 3 


to cross appeal: See 


1 


2 . 


o 


4. 


Procedure— —Agreement to refer Suit Atblira 

non to Court^Signaturc of Parties 

Civil I roccdiire {Act V. of 1908). Sched. II. s. 1. ^ 

•nArrlinn^ Pollies to a Sint, nicludiiig a minor party by his 
oUait ian ad litem, signed an agreement to refer the^matters 

yir*'* arbitrators. An application to the Court 

tor *ui order or relercnce was filed under s. 1 of Sched II of 

the Code ot Civil Procedure, 1908. The parties i^cludine the 

guardian, having appeared Iieforc the judge and produced 
^Krccmcin, an order was made:- Produced 

th'O th r necessary under the above section 

thal 11:^ o?cferrs%it[* 

Ihakur Umed SiNdH ... SoRHAd Mal Ohadha 

District Court ^ ^ returned to the 

the. Limitation’Act, 1908^^Sched^^r’arr^lSaVs^^ meaning of 

r„'? ■;;r,HTS'°"' s,- r ^ *1 ^ «-■ 

whicr i['w"s''™a"de.® tte“date^upon 

Narasaraju Peda Srin- 

fo^:j.eH;teId^ pgir lands 

the subordinate Judge ''nd th#- dismissed, both 

upon the issues thit the paik wa. . -'"f" 

zamindar and not a niik ^vhrf servant of the 

zamindar had no power* dilmrsT o";. kabuliyat the 

High Court it was contended for 
material question was whether th#- 

chakarai^ands and excluded from ^E chaukidari 

Held fliat tE« u- u ^ ^ assessment:— 

the decV*1oj'’;o”;?Ln°'and"'?L"“‘.TL‘'‘'^'' 
determination of the.question so rm^sed 

KO^'lNmA''"’'"' -• Secretary op State 


«ia/tcr-Codi’^'o/ C.V.7 Pr7cedurC(y‘‘of iwfn/f'"'' 

lies t;'^HL"\Fa°fsV :■ an appeal 

oJ 'uU“tinr"a morta-£" 

Court a defendant. 
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appealcil to the I’rivy Council; the only claim open to the 
appellant was that she was entitled to a two-biswas share 
in the mortgaged property:— 

Held, that the subject-matter of the appepal was the share 
claimed by the appellant, and that the High Court wrongly 
certified the appeal upon the basis that the subject-matter 
was the amount of the decree. 

Kapha Kunwar v. Reoti Singh 

Railway — Public Street—Street vested in Municipality—Poiecr 
to cross—Land Acquisition Hct (/. of ]S94)—Indian Raiheavs 
Act (IX. of j. 7. 

Act, 1890, s. 7, as amended by s. 1 of 
Act IX of 1896, provides that, subject in the case of 
imrnovable property not belonging to the railway adminis¬ 
tration, to the provisions of any enactment for the time being 
in force for the acquisition of land for public purposes and 
tor companies, a railway administration may, for the purpose 
of constructing a railway, (inter alia) construct across any 
streets such lines of railway as the railway administration 
think proper; the powers conferred by the section are 

made subject to the control of the Governor-General in 
Council. 

The respondents constructed lines of rai|\vay across a 
street vested by statute in the appellant municipal corpora¬ 
tion without obtaining their consent, and without taking 
P*‘ycccdings under the Land Acquisition Act. 1894 — 

Held, that the construction of the railway lines across the 
s^eet was not an acquisition of immovable property within 
the meaning of s. 7 of the Indian Railways Act, 1890 and 
that the respondents had power under that section as 

amended to lay the lines without obtaining the consent of 
the appellant corporation, 

130MI1AY CoRfi)RATI()N C.RFAT INDIAN PENINSULA 

Railway 
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Relief 


1. Declaratory Decree—Probate—^heciHc 

Act (/. of 1877), .r. 42. ' ‘ J 

After probate of a will has been granted under the Probate 

and Administration Act (V. of 1881) a suit for a declaration 
that the plaintiffs arc the next reversioners to the estate of 
the testator and, as such, are entitled to apply to the Court 
haying probate jiinsdiction (or revocation of the a^II 

be ml?ntained '^77. and cannot 


be maintained. 

Sheoparsan Singh v. Ramnanpan Sin(;h 


2. 


-Declaratory Decree-Suit for iraKte—lluithe 
1877^^47^'"'"^"^ Relief Act (/. of 

deIeaie<rHindn‘he estate of a 
deceased Hindu, expectant upon the widow’s death is not 

r42^ hM h '*"'*9*‘ 'he Specific.Relief Act/l877 

L L reversioner, although in that capacitv 

proteeUn*^ oT^L'^es^te"' -' crsionerR for th^ 

Where, therefore, he sues the widow .alleging waste but 
fads to prove .any wrongful act on her part! a^kcla^tb.^ 
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that he is the next reversionary" heir cannot be made, even 
i£ the fact that he is so has been put in issue. 

Janaki Ammal V. Narayanasami Aiyar 

Sale of Goods— Stoppage in Transit—indoysonent of Kaiheay 
Receipt — Pledge—Indian Contract Act {IX. of 1872), s. 103. 

Sellers oi cotton consigned it to the buyer in Bombay, and 
forwarded to him receipts issued by the railway company 
which had undertaken the carriage. The receipts provided 
that they should be given up at the destination by the con¬ 
signee, and that if he did not himself attend to take delivery 
he must indorse on the receipt a request for delivery tu 
whom he wished it to be made. The evidence showed that 
similar receipts for cotton were used in the ordinary course 
of business in Bombay as proof of the possession and con¬ 
trol of the goods therein referred to, or as authori/'ing the 
holder to receive or transfer the goods. The consignee 
indorsed and delivered the receipts as security for advances 
made specifically upon them in good faith. The sellers 
sought to stop the cotton in transit:— 

Held, that the railway receipts were instruments of title 
within the meaning of the Indian Contract Act, 1872, s. 103, 
and that the sellers were therefore not entitled to stop the 
goods except upon payment or tender to the pledgees of 
the advances made by them. 

Kamdas N'ith.aluas Durbar t*. S. Amerch.vnd & Co. 


1. Specific Peri-ormance — Contract—Sale of Land—Time not of 
Essence of Contract—Indian Contract Act {IX. of 1872), .y. 53. 

Sect. 55 of the Indian Contract Act, 1872, doe.s not lay¬ 
down any principle which differs from the law of England 
as to contracts for the sale of land. Specific performance of a 
contract of that nature will be granted although there has 
been a failure to keep the dates assigned by it, if justice can 
be done between the parties, and if nothing in (a) the express 
stipulations of the parties, {b) the nature of the property, or 
(c) the surrounding circumstances make it inequitable to 
grant relief. An intention to make lime of the essence 
of the .contract must be expressed in unmistakable language; 
It may be inferred from what passed between the parties 
before, but not after, the contract is made. 

By an agreement in writing dated July' 8, 1911, the respun- 

the appellant certain land for Rs. 85,000, of which 
K 1 ^*^ 'vere paid as deposit. The agreement provided that 
the balance should be paid upon completion, which was to 
take place in two months, and that if the appellant did not pay 
within the fi.xed time he should forfeit the deposit, and the 

should be at liberty to resell the land. On 
Detober 6, 1911, when the appellant’s reasonable requisitions 
as to title had not been complied with, the respondent 

pu^orted to rescind the contract and forfeit the deposit:_ 

/tWa, that the contract did not make time of the essence 

performa"^'^^^*’ appellant was entitled to specific 

Jamshed Khodaram Irani Burjorji Dhuxjidhai. 

—- - —-- Sale of Decree—Limitation _ Dutv 

of Vendor—Code of Cwil Procedure {XIV. of 1882) s 232 

Upon the sale of a mortgage decree by the holder pending 
Its transfer to the purchaser by an assignment in wridng^thf 
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(luty to prevent it from becoming barred by limitation is 
upon the vendor; if he allows the decree to become barred 
he is not entitled to specific performance of the contract of 
sale. 

Jaiixdka Xaih Uasu I’kvek Df.yk Debi .. 

Sf'KCinc Relief: .See Rfaersioneu, I and 2, and Municieai 
Law. 

Stamp—O m/ Mortyagc~llvidctice--Com('ro}nisc l\'titiou^Couyt 

CaJ>y~()ri(jwal presumed properly slampcd. 

A petition filed in a Zillah Ouirt in 1857, setting out the 
terms of comjiromise of a suit, is admissible in a subsequent 
suit between the representatives of the parties as evidence 
oi an oral mortgage reciteci therein, although the petition 
IS not stamped as a mortgage, further, where the original 
of a proceeding filed in a Court has been destroyed and a 
duly stamped copy issued b\' the Court is produced, the 
original must be presumed to have been properly stamped. 
Ahmad Raza v. Aiim Husain 

Statutes :— 

Waste Lands Act (XXIH. of 1863). s. 18 . 

Indian Succession Act (X. of ISfiS). s. Ill . 

Oudh Estates Act (1. of 1869), ss. 8, 10 
Indian Evidence Act (1. of 1872), s. 32. sul)-s. 5 
Indian Contract Act (IX. of 1872). s. 8 . 

”, s. 43 . 

-s. 55 . 

—-. s. 73 . 

-s,103 . 

Specific Relief Act (1. of 1877), s. 42 

-s. 42 

-. s. 42 . 

Code of Civil Procedure (X. of 1871), s. 583 

Indian limitation .^ct (X\'. of 1877), Sched. 11., ss. 144, 
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Transfer of Property Act (IV. of 1882). s. 53 .. 

Code of Civil Procedure (XIV. of 1882), s. 232 .. 

--, s. 539 

Calcutta Municipal Act (III. of 1899, Bengal), ss. 341, 617 . 
Indian Railway Act (IX. of 1890) .. 

Land Acquisition Act (I. of 1894) 

Code of Civil Procedure (\'. of 1908), O. xiu.. r. 4 .. 

--, Sched. IL, s. 1 

Iiu.ian Limitation Act (IX. of IPaS), ss. 17. 22 .. 

--. Sched. L, art. 182 (5.) 

--—-. s. 110 

Stoppage in Transit: Xee Sale of Goods. 
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Succession— converted to Mahomedanism— 

tiindu Law of S'licccssion retained—Migration to Mombasa _ 

Change of Cnstom—Onus of Proof — Evidence. 

Aler^ns arc a sect of Mahomedans who were converted 

^om Hinduism some four centuries ago hut retained their 

Hindu law of succession, and are throughout India governed 

by that law, save where a local custom to the contrary is 

proved. Where, however, Memons migrate from India and 

settle among Mahomedans the presumption that they have 

adopted the Mahomedan custom of succession should be 

much more readily made. The analogy in the latter case is 

rather to proof of a change of domicil than a chan^'e of 
custom. 

A Memon, whose father about fifty years before the suit 

his family among 

^test^^^e ^loml^asa. lived at that place and died there 

Held upon evidence as to the practice among Memons 
at Mombasa and applying the above principle, that the sue- 
ccss.on to the estate of the deceased Memon was governed 
by Mahomedan and not by Hindu Law. 

Audurahim H.\ti Ismail Mithu t-.* Halimabai 


Transfer of Profertv—/; i/e;// to defeat and delay Creditors— 

of Property Act (/F. of 

A transfer of property is not made with intent to defraud 
def^t, or delay creditors, within the meaning of the transfer 
of Property Act, 1882, s. 53, because its effect or object is to 

another, even if it is made with the 
intention to defeat an anticipated execution. VVhat the 

'iTart"of\h''^f?^i transter which removes the whole, or 

’ K ^2 P'^Perty from the creditors as a body 

to the benefit of the debtor. 

Musahar Sahu 7\ Hakim Lal 


9 9 

Waste Lands— Goirnni/oi/ Sale~Limitation~Notices—lVaste 

Lands Act (XXIII. of 1863), r. 18-G„rz,o' MafiT 

fj.? provided by the Waste Lands Act, 1863 

foi the sale of, or dealings with, waste lands does not anMy 

newid f‘r^ lands held by the Government. ^hc 

period of limitation provided by s. 18 of that Act for the 

making of claims is applicable only to proceedings before the 
special Court to he constituted under the Act. Those plead¬ 
ing the Act must bring the matter strictly within its*^ pro- 

of'The that a clear and not misleading intimation 

of the sale or other transaction has been given; an adver¬ 
tisement of a proposed sale incorrectly stating the name of 

Revenue survey maps are not eonclusivc evidence of the 
facts which they record, but, in the absence of evidence to 
the contrar3% are to be presumed to be accurate 

Tippera^'^^' State for India v. Maharajah.'^ 


Will: See Hindu Law, 5 and 6. 
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